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plained possesslon of property recently stolen,
grows out of, and rests solely upon, the unex-
plained possession thereof, and not upon any
alterations or mutations to which the property
may have been subjected while in the defend-
ant’s possession, or before It reached his pos-
sesslon. It s true that evidenece of alterations
therein made by the defendant that tended to
prevent idenfification would be pertlnent and
material In its bearing upon the bona fides of
the explanation that he might make as to how
he came into the possession, but to acquit him
of the charge of larceny, when there I no
other evidence of guilt than that of the pos-
sesslon of recently stolen goods, the law only
requires from him a prompt, reasonable, and
credible explanation of his possession there-
of. If such an explanation is given, and shows
that he came into the possession honestly, it
completely annthilates the presumption of
gullt, regardless of any mutations to which he
may have subjected the property while in his
Innocently acquired possession. If the defend-
ant had been indicted and tried for another
distinet erime Inhibited by siatute,—that of
frandulently altering the marks and brands of
animals (section 2474, Rev. St.),—and had
been found with catfle In his possession whose
marks and brands had been recently altered
or changed into his, themn, in the absence of &
prompt, reasonable, and credible . explanation

of such alteratlon or change of marks and | tained that there was no error in giving or

brands, the presumption, as one of fact, could

be drawn, that he was guilty of a frandulent:

alteration thereof, Atzroth v, State, 10 Fla.
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plusage when the offense charged is mot & con-
tinning one, and when guch rejection leaves
the indictment intact, and otherwise unobjec-
tionabie, :

3. Under section 2893, Rev, 8t.,.it is not er-
ror to refuse to quash gn indictment or infor-
mation upon the ground that it chargzes several
distinct offenses in separate counts thereof, un-
less such indictment is so vague, indistinet, and
indefinite as to mislead the accpsed, and embar-
rass him in the preparation of his defense, or
expose him after conviction or acquittal to sub-
stantial danger of a new prosecution for the
same offense, :

4. It is within the sound discretion of the tri-
al court whether it will or not require the pros-
ecutor to elect gpon which of several counts in
an indictment he will iry the accused; and
where the variouz counts are properly joined
therein, and a conviction ean legally be sus-
tained upon any one, or upon all of such counts
combined, it is proper to refuse to reguire such
an election,

5. Medical works, of however standard and
approved authority on the subjects to which
they relate, cannot be read or introduced be-
fore juries as independent, gubstantive, or af-
firmative proof; but this rule is subject to the
exception that sPeciﬁed books may-be intro-
duced in rebuttal to contradict a witness who
has testified to having derived therefrom teach-
ings that they do not econtain, or whose teach-
}in%s 1s;tre substantially different from that testi-

ed to, . .

6. Where a mingle assignment of error is
made to embrace allegations of error in the giv-
ing or refusal to give more than one instruction
asserting distinet propositions of law, an appel-

{ late court will go no further in the considera-

tion of such an assignment, after it has ascer-

refusing to give any one of the several instrue-
tions thus aggregated under.the one assign-

* ment, but will then adindge such assignment of

207. But where the charge is larceny, as here, |

it Is error to iImpose upon the defendant the : : ] f
i recommendation to merey in their verdict, com-

duty of doing more than to reasonably and
credibly explain his possession of property al-
leged to have been stolen, In order to remove

the presumption of guilt that may arise from |

guch possession, = . . .
There are other assignments of error, but
we do not deem it necessary to consider them,

except to say that the court I8 unanimously

of the opinion that the evidence In the cause, .

a3 disclosed in the record brought here, is not
gufficient to sustain the charge of larceny.
The judgment of the court below is reversed.

(10 Fla. 627) '
' EGGART v. STATE,
{Supreme Court of Florida. Nov. 8§, 18983

CRIMINAL LAW—ABORTION —JOINDER OF OFFENSES
1¥ ONE [XDICTMENT—ELEOTION BETWEEN COUNTS
—MEDICAL WORES—ADMISSIBILITY A8 EVipENCE
—BINGLE ASSIGNMENT OF ERROR—INSTRUCTIONS
e ARGUMENT TO JURY—IMPRISONMENT FOR NoN-
PAYMENT OF FINES IMPGSED.

1. In & prosecution for the erime defined by
section 2618 of the Revised Statutes it is im-
material whether the female was actually en-
ceinte or not, and it Is unnecessary to allege or
prove such fact; and when an information or
indictment charging such crime follows the
language of the statute it is sufficient,

An indictment, or count in an indictment,
that sufficiently charges a crime, but that char-
ges it with a continuendo, the eontinuendo
clause thereof may properly be rejected ag sur-

error to be not well taken.
7. Except in cases of murder in the first de-
gree, where a majority of the jury may, by a

mute the Fena]ty from death to life imprison-
ment, trial juries, under .the laws of Florida,
have no concern whatever with the penalties.
to be imposed for erime; and it is therefore not
mproper for trial judges to refuse to inform or
instruct the jury as to what penalties the laws
prescribe for any given crime, or to refuse to
permit counsel to discuss the same in their ar-
guments to the jury.

8. Under the provisions of chapter 4026,
Laws 1801, where the primary penalty imposed:

. by the judge upon conviction of any crime con-

sists only of a fine, or of a fine and costs of
prosecution, the alternative penalty of impris-
onment for nonpayment of such fine and costs
should be in the county jail, and not in the
penitentiary. . :

(Syllabus by the Court.)

Error to criminal court of record, Escam-
bia county; A. C, Blount, Jr., Judge.

Gus A. Eggart was convicted of erime, and
brings error. Affirmed.

Liddon & Wagan, for plaintiff in érror. Wii-
liarn B. Lamar, Atty. Gen., for the State.

TAYLOR, C. J, At the May term, 1897, of .
the eriminal court of record for Escambia
county, upon information filed by the county .
solicitor, Gus A. Eggart, the plaintiff in er- ,
ror, as defendant below, was tried and con-
victed of the crime of unlawfully administer-
ing drugs and other noxious things with the ‘
intent to procure a miscarriage, gnd from the



Fa) ‘EGGART v. STATE. : - 145

sentence 1mposed seelts reversal hy writ of- | said .Rosalfe Rauch; a wonmian, a’certain nox-
€rror. lous thing, to wit, filuld extract of cotton reot,
The mform&tion upon whlch the defendant with the intent of him, the said Gus A. Hg-
was tried and convicted, omitting its caption, | gart, thereby then and there to procure mis-
is as follows: carriage of her, the said Rosalie Rauch, in
- “Be 1t remembered that E. D. Beggs, act- | consequence whereof the said Rosalie Rauch
Ing county sclicitor for the county of Es- | did not die; against the form of the statute
cambia, prosecuting for the state of Florida | in such case made and provided. * * =*
in sald county, being present in our said | Wherefore the said E. D. Beggs, acting coun-
eriminal court of record in and for the said | ty solicitor as aforesaid, prays the advice of
county of Escambis, on the 14th day of May, | the said court in the premises, and that the
A. D, 1897, unider oath Information made, and | said Gus A. Eggart may be arrested and held
gave the cowt to be i{nformed and under- | for trial under the foregoing information,
stand, that Gus. A. Eggart, late of the coun- | and that a capias may issue forthwith for his
ty of Escambia aforesaid, in the state afore- | arrest.” ‘
gald, laborer, on the 18th day of February, Before arralgnment the defendant moved
In ‘the year -of ocur Lord 1897, and on divers | the court to quash the information on the
others days and times between that day and | following grounds: ‘(1) The information is
the Oth day of March, A, 1. 1897, with force vague, indefinite, and uncertain, and charges
and arms, at and in the county of Escambia | no offense agalnst the laws of the state of
aforesaid, did-unlawfully advise and cause'| Florida. (2) The information fails to charge
to be taken by Rosalie Rauch, a woman, cer- | an offense against the laws of the state of
tain -drugs,. raedicines, and other noxious | Florida, in this: that it does not charge that
things, to wit, pills, known as ‘pennyroyal | the said Rosalie Rauch, in the information
pills,’ and .a ligonid known as fluid ‘extract of named, was pregnant, or that she was “Wwith
cotton root,” with the intent of him, the said child, or that she was gquick with ehild. (3)
Gus A. Eggart, then and there thereby to | The information charges more than one of-
procure miscarrlage of her, the sald Rosalle | fernse In. tlie same count, and charges differ-
Raucly in eonsequence’ whereof the sald Ro- | ent offenses in different county of the same.
salie Rauch did not dle; against the form of {(4) The information is void for the reason
the statute in such case made and provided, | that the court had no legal power or juris-
to the evil example of all others in like cases | diction ‘to appoint E. D. Beggs an acting
offending, and against the peace -and dlgnity county solicitor, and said K. D. Beggs had no
of the state of Florida. Jurisdiction, power, or aunthority to officlally
“And the sald ‘E. D, Beggs, acting county gigr said information.” '
solicitor for the county of Escambia, prose- | The ruling of the court denying this motion
cating for the state of Florida in said county, | is the first assignment of error.  In support
being present in our sald eriminal court of | of this assignment of error It is chiefly con-
record In and for the sald county of Eseam- | tended here that the information shonld have
bia, on the 14th day of May, A, D. 1897, un- | alleged, not only that the woman was preg-
der oath inforpiation made, and further gave nant, but that she was quick with child; and
the . coutt to be Informed and understand, | jt is argued ‘that at the common law it was
that the sald Gus A, Eggart, at and in 8ald | no crime to procure the miscarriage of & wo-
county ard state, on the 18th day of Febru- | man with her consent, tnless she was In that
ary; A.D. 1867, did unlawfully advise and | advanced ~state of ‘pregnaney  technleally
cause‘to be taken by the said Rosalie Rauch, |, known #d ‘being “dulck ‘with child.” Such
& 'woman, certain noxious things, to wit, pills, | nndoubtedly was the common Jaw. Smith v.
composed of Iron, sulphate, and aloes, with a |- Btate, ‘83 Me. 48; State v, Cooper, 22 N, J.
coating of sugar, with the intent of him, the | Law, 52; Com. v. Parker, 9 Mete. (Mass.)
sald Gua A. Eggart, thereby then and there- -2835¢ Tayl Med. Jur. (12th Am. Bd) p. 549,
to procure miscarriage of her, the said Ro- | afid ‘cdkes ‘eited. "But pur statute (Rev. St §
salie Rauel, In consequence whereof the sdid “2618) unddr ‘which the conviction was had has
Rosalie Rauch did not dle; against the form’ :-chahged all ‘this,'and 1s as follows:  “Who-
of the statute in such case made and provid- ‘| ever with intent to procure miscarriage of any
ed, to the evil example of all others in like" “wvoftan Onlawfully administers to her. or ad-
cases offending, and against the peace abd | vises or prescribes for her, or causes to be
digaity of the state of Florida. | <l takén -by her, any polson, drug, medicine or
““And the said E.D. Beggs, acting county §¢- | ‘other noxious thing, or unlawfully uses any
licitor for the county of Escambia, %pmsecutﬂng instrument or other means whatever with the

for the state of Florida in said county, being { like intent, or with like intent alds or assists
Dbresent in our said erlminal court jof record in | therein, shall, if the woman does not die in
and for the said county of Escambia on the consequence thereof be punished by impris-
14th day of May, A. D. 1897, under osath Infor- { onment in the state prison not exceeding sev-
matien made, and further gave the court to be | en years, or by fine not exceeding one thou-’
informed and understand, that the said Gus | sand dollarg,” This statute 'is substantially
A. Iiggart, at and in sald county and state, | the same ns the statuie of the state’ of Massa-
on the 4th day of Mareh, A, D. 1897, did un- | chuasstts (Pub. Bt. Mborss. 1882, p. 1168, §
lawfully advise and cauie to be taken by the | 9), and Massachusetts adopted it from the
25 So.—10
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Britlsh statate of 1.Viet ¢ 85, § 6.  Com.
Taylor, 132 Mass. 261. : In the last-mentioned
case It was held, under their statute, of which
curs is a substantial copy, that “it ia not nec-
egsary, to the malntenance of an Indictinent
* & * for an attempt to procure the mis-
carriage of & woman, that she should be preg-
nant with child.” And under the statute of 1
Viet. ¢ 85, § 6, from which both our own and
the Masrachusetts statute were originally bor-
rowed, it was held, In the case of Reg. v.
Goodchild, 2 Car. & K. 293, 61 E. C. L. 292,
that “on the trial of an indictment * * -

for using an instrument with intent to pro-
cure the miscarriage of a woman, it Is iImma-
terial whether the woman was actually preg-
nant or not,” Our statute, lke those from
which it was Dorrowed, was designed to pun-
igh, the attempt to procure the miscarriage of
any woman by any of the means mentioned
in the statute, whenever such attempt 1s made
with an unlawful intent. And when an in-

formation or Indictment charging suchk of-

fense follows the language of the statute, it
fs gufficient. Com. v. Sholes, 13 Allen, §54;
Com. v, Grover, 16 Gray; 602; Com. v. Tib-

hetts, 157 Mass. 519, 32 N. E. 910; Com. v.’

Surles, 163 Mass. 59, 42 N, E. 502; Powe v.
State, 48 N. J. Law, 34, 2 Atl. 662,

We do not think the Information is sub-
ject to the further objection made In the mo-
tion to quash same, to the effect that it s
vague, or indefinite, or that it charges no
offense under our law. On the contrary, it
charges the offense in its varlous counts sub-
stantially and fully in the language of the
statute; and, as the statute describes all the
material elements of the offense fully, this s
snfficlent.

It s further, lnsisted here that the ﬂrst
count of the jnformation charges the offense
with a .contlonende, and that, beeause the of-.
fense Is not a continuing one, this count is
bad for that reason. This contention cannot
be sustained. The continuendo feature of the
connt may properly be rejeeted as surplusage,
and when this is done the count {8 unobjec-
tlonable, Dangey v, State, 23 Fla. 8168, 2
South, 692.

Neltber can the further contention be sus~
tained that the Information Is bad because in
it are charged several separate and distinet
felonles. Section 2893, Rev. St., provides that
“ng Indiciment shall be guashed or judgment
be arrested or new trial be granted on account
of any defect in the form of the indlctment,
or of misjoinder of offences, or for any -cause
whatsoever, unless the court shall be of the
oplnion that the Indictment is so vague, in-
distinet and indefinlte as to mislead the aec-
cuged and embarrass him in the preparation
of his defense, or expose him after conviction
or acquittal to substantial danger of a new
prosceution for the same offense.” It has
been repeatedly held here that under this stat-
ute it is no objection to an indictment that
two or more offenses are jolnmed in separate
counts therein, unless, upon an application to

(Fla.:

¥v. [ quash, or motion In arrest 6f judgment, the

court shall be of opinjon that the indictment
was so vague, indistinet, and indefinite as to
mislead the accused, and embarrass him In
the preparation of hig defense, or expose him,
after conviction or acguittal, to danger of a
new prosecution for the ssme offcnse. Green.
v. State, 17 Fla. 669; . Kennedy v. State, 31
Fla. 428, 12 South. 858. There is nothing in
any of the counts of this information, taken
geparately or collectively, that tended to mis-
lead or embarrass the defendant in. the prep-
aration of his defense, or that exposed him,
after conviction or acguittal, to another pros-
ecution for the same offense. An indietment
charging in different counts two or meore At-
tempts to commit the same erime upon the
same woman, but upon different dates, as in
the information here, was sustained in Comn.
v. Brown, 121 Mass.-69; and in Com. v. Fol-
lanshee, 155 Mass, 274, 20 N. E. 471, it was
held that, where the several counts of an in-
dletment for procuring a miscarriage set forth
separate offenses, the counts were properiy
joined in ope indictment, and that it ‘was
competent for the jury to find the defendani

guilty on one eor more of them. Tabler v.

State, 84 Ohlo St. 127,

The fourth ground -of the motlon to quash
the indictment—that gquestions the power of
the judge of the criminal court of record to
appoint an acting county solicitor in place -of
the regular cofficial when disqualified, as was
done in this case—is not argoed or presented,
and, consequently, will be treated as aban-
doned.

The refusal :of the court to require the.

prosecution to elect upon which of the sev-

eral eounts of the Information it would pro-.
ceed to try the accused is assigned as the’

second error. There was no error in this. It
fs within the mound discretion of the frial
court whether it will or not require such an
election: and nome was pecessary in this

case, since, as before shown, the various-

counts were properly joined, and the defend-

ant could properly have been convicted upon -
one or all of them. Murray v. State, 25 Fla. .
528, 6 South. 498; Gantllng v. State, 40 Fla. -
-, 23 South. 87; Green v. Btate, 17 Fla. -

669

elghth assignments of error all involve the
admission in evidence by various witnesses of
confesslons made by the defendant at -the

The th!rd fourth,. fifth, sixth geventh, and

gsame time and place touching hils past rela- -
tions with the female upon whom the al- -

leged crime was attempted, and to the ad-

ministration to her at different times of divers

drugs. There was no error In the admission
of this evidence.
posed In evidence have been made with that
freedom and voluntariness necessary to their

Whether confessions pro- -

admigsibility 18 a preliminary question of fact
for the trlal judge to decide, and we cannot :
say, from the testimony on this point in the .

record before us, that the judge erred in his -

determination of it. There {s some slight evl-
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dence tending to show :that the defendant
went unwillingly to the hguse where the con-
fesslons were made; but he was not there
restralned of his liberty in any way; neither
were .the confessions extorted from him by
threats, or by the holding out of any ‘in-
ducements. But, besides this, the defendant
as a witpess on his own behalf at the trial,
practically admitted and relterated all of the
material substance ‘of the:protested contes—
sions,

The ninth asslgnment of errvor s expressly
abandoned Lere. .

The tenth, eleventh, tweltth .thirteenth,
fourteenth, and fifteenth assignments. of er-
ror all relate to the admission by the court
of medical expert testimmony of two physi-
cians as to the physical effect that certain
drugs, shown by the proofs to have been ad-
ministered by the defendant to the female,
would have tpon & pregnant woman, and to
the refusal.  of the defendant's motlon  to
strike out sald evidence. The defendants
contention is that these medical witnesses
were not shown to have the necessary quali-
fications to entitle them to testify as ex-
perts; that their knowledge of the drugs
in proof, and of their effects upon the human
system, were shown to have been derived
solely from the study of medical anthorities,
without practical experience therewith; and
that to qualify them ag experts to testify
they should have had practical experience,
combined with knowledge derlved from the
study of medical authorities. There was no
error in these rolings. Even should we ad-
mit the Iaw to be as 18 coniended for by
counsel, the evidence in the record before us
shows that the medical witnesses challenged
were qualified ag experts, both by stady of
authoritfes and from practical experience
with the drugs In question.

. The plainti{:T In error has misnombered his
assignments by omitting the sixteenth and
seventeenth in his enumeration of them, so
that we, following his enumeration, pass like-
wise from the fifteenth to the eighteenth.

The defendant inquired of a medical wit-
ness, introduced on his behalf, “if his ex-
perience was suflicient to ensble him to tell

whether an analysis of the drugs adminis-

tered by the defendant, made by and testl-
fied about by another medical man on behalf
of the state, was & proper analysis, suficient
to determiine the ingredients, and the amount
thereof, contained {n’' such drugs”; and also
“If he knew what apparatus was necessary
for properly analyzing pills containing vege-
table and mireral ingredients like aloes and
sulphate of iron.” Both of these questlons
were excluded by the judge, on objection by
the state, - and these rulings constitute the
eighteenth and nineteenth assignments of er-
ror. The first of -these questions was proper-
ly excluded, -becaunse,: Instead of sécking a
detallment by. the witness of faets that
would: exhibit to the judge what his qualifi-
cations were a8 an.expert on the subject in-

EGGART #. STATE, .
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‘quired about, 1t songht simply to elicit the
‘witnesg’ opinfon as to the extent of his own
qualifications on the subject. The second
question excluded might, with propriety,
have been permitted to be answered, but fts
excluslon was harmless in view of the fact
that the witness was subsequently permlitted
to testify to every material fact, in sub-
stance, that could have been elicited by such
question,

- - 'The twentieth ns:lg’nment of error Is the
ruling of the .court permitting the state; on
cross-examination of the ‘medical expert wit-
ness of the ' defendant, - to- Interrogate him
&8 to whether he would give to a pregnant
female patient, upon whom he did not desire
to produce & miscarriage, the same quan-
tity per day for three days of the same drugs
testified to have been administered by the
defendant. There was no Impropriety in this
ruling. ' The question tended to sift the wit-
ness’ qualifications as an expert, and, to
some extent, -tended to test the value of
portions of his testimony relative to the ef-
fects likely to be produced by the drugs men-
tioned.

The twenty-first assignment of error Is the
refusal of the judge to permit the defendant,
while testifying as a witness on his own be-
half, to answer the following question: “For
what purposes or uses are they [the pills he
said he had given the female] recommend-
2d? And the refusal of the judge to permit
the. following question to be propounded to
the same witness: “Did you say anything
about its being used to drive it off ? is as-
signed as the twenty-second error. Both
questions could,  with' propriety; have been
permitted, but no--harm has accrued to the
defendant by:their excluslon, since- he was
permitted ‘subsequently to testify fuil and
substantial responses thereto.

The twenty-third and twenty-fourth -as-
slgnments of error are abandoned here hy
nonpresentation.

The judge permitted a state’s witness,
over the defendant’s objection, to read to the
Jury various excerpts from the medical work
known as the “United States Dispensatory,”
relative to the nses, properties, and medical
effects of fluld extract of cotton root. This
ruling is assigned as the twenty-fifth error.
There was no error here. The weight of au-
thority is that medical works, of however
gtandard and approved authority on the sub-
jects to which they relate, cannot be read or
introduced before jurles as independent, sup-
stantive, or affirmative proof, but that speci-
fied books may be introduced in rebuttal to
contradiet a witness who has testified to
having derived therefrom teachings that they
do not contain, or ‘whose teachings are sub-
stantially different- from that testified to.
Pinney . Cahiil, 48 Mich. 584, 12 N. W. 862-
Gallagher v. Raflway Co., 67 Cal 13, 6 Pac
869; . Ashworth: v. Kittridge, 12 Cush. 193;
People v. Wheeler, 60 Cal. 581; Boyle v.
State, 67 Wis. 472, 15 N. W, 827; Washburn
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v, Cuddihy, 8 Gray, 430; 8tiling v. Town of
Thorp, 54 Wis. 528, 11 N. 'W. 906.. The de-
fendant, as a witness for himself, had tes-
tified to having read from the identical book
offered In evidence about the fluid extract
of cotton root, and of its uses and effects,
and in his testimony practically asserted
that this book had taught him that saild drug
was nothing more than an emmenagogue, and
that there was nothing in the book to show
that {t was an abortlfacient. The introduc-

tlon of the identical book that he said he had |

read became, under these circumstances, ma-
terial and proper, for the reason that the ex-
cerpts permitted to be read therefrom to the
jury were shown to be the only mention made
in such book of that particular drug, and
the excerpt read to the jury showed that no
one could have read it without seceing that
it asserted one of the uses of the drug to be

as an abortifaclent; thus tending to rebut :
and contradict the defendant’s testimony '

‘that he had not seen such use of the drug as-
serted therein.

The twenty-sixth assignment of error Is the
making of the following remarks by the judge
at the trial to counsel In the case in the hear-
ing of the jury: “That, !n his opinion, 1t was
not hecessary to prove that the drug, medi-
cine, or other thing advised or caused to be
taken by the female should be noxious, but
the advising or causing to be taken of any
substance, whether noxleus or not, if with
intent charged in the Information, would con-
stitute the offense,” This version of the law,
had it been given as an Instructlon to the
jury, would have been error; but it was noth-
ing more than a tentatlve suggestion by the
judge to the eounsel In the case upon purely
a question of law that does not seem to have
been up for adjudication at the time the re-
mark was made, and subsequently, when the
time for Instructions on the law of the case
had arrived, the judge corrected any erroneous
impressions that may have been conveyed by
such remarks by Iinstructing the jury fully,
pointedly, and correctly on the subject.

The twenty-seventh assignment of error is
stated here as follows: *“The court erred in re-
fusing to give the speclal charges requested
by the defendant numbered as follows: 6, 6,
8, and 10.” The chargeg, the refusal to give
which are thus assigned as error, are as fol-
lows: “(5) In considering any and all of the
counts of this information, you cannot find
the defendant guilty upon any of them unless
you find that he administered or caused to be
taken by Rosalie Rauch some noxious sub-
stance, with the Intent to procure a miscar-
tiage of her. If the evidence shows you bhe-
yond all reasonable doubt that the defendant
administered or caused to be taken by Rosalie
Rauch some medicine or other thing, then you
must determine whether such medicine or oth-
er thing was noxious; that Is, hurtful or
harmful, or used to procure miscarriage. As
to whether a medicine or other thing is or is

not noxious depends to a large extent upon the i give more than one instruction asserting dis-
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! defendant not guilty.”
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amount taken, A substance which might he
noxious In larger doses, might not be noxious
in smaller doses. Therefore if youn find from
cause that the defepdant did unlawfully ad-
vise or cause to be i{gken by Rosalie Rauch
any medicine or other thing, then you must
consider from the evidence whether the quan-
tity of such mediclne or other thing advised
or caused to be taken was injurious, or likely
to be dangerous or hartful, to the said Rosalie;
and unless the evidence convineces you beyond
all reasonable doubt that the substance which
the defendant advised or caused to be taken
by the said Rosalle Rauch was advised or
caused to be taken In such quantity as was
injurious and hurtful, or likely to bé Injurious
and hurtful, to the said Rosalie Rauch, you
mugt find the defendant not guilty. (6) The
general definition of a noxious sebstance is
one that iz hurtful and harmful to the human
system, but in the sense used in the informa-
tion a noxious substance iz one Hkely to pro-
cure a miscarriage in a woman pregnant with
child; and, unless the evidence shows you in
this case, beyond all reasonable doubt, that
the defendant advised and caused to be taken
by Rosalie Rauch some of the medicines or
other nhoxious things in the several counts of

. the information described, or scme of them,
. and that they were such substances as are

likely, In the quantity of the same advised or
caused to be taken, to produce a miscarrlage
in a preghant woman, then you must find the
“(8) The statute under
which the Information is filed contemplates
that the woman who I8 advised or caused to
take the drug, mediclne, or other noxious
thing shall be guick with child at the time
the offense is committed, Therefore you can-
not find the defendant guilty upon the infor-
mation unlesg you believe beyond all reasona-
ble doubt that he advised and caused to be
taken by one Rosalie Rauch some drug, medi-
cine, or other noxious thing, with the intent
to procure a miscarriage by her, the szid Ro-
galie, and that she was at-said time quick with
child.” *“(10) If you belleve from the evi-
dence beyond a reasonable doubt that defend-
ant did advise the sald Rosalie Rauch to take
certain noxious or harmful drugs, which, from

" their natural effect, would have the power to

cause her, the sald Rosalie Rauch, to have &
miscarriage, yet if you shonld also believe
that she, the said Rosalie Rauch, did not take
the sald medicine as advized to be taken, then

., you should find the defendant not guilty, as

the law requires under the statutes that the
gtate should prove beyond all reasonable doubt

, that the said Gus A. Eggart not only gave the
advice, but that the said Rosalle Rauch zcted

upon it, and teok sald medicine as directed.”
It will be observed that thiz one assignment
of error i3 made to embrace en masse the re-
fusals to give four several requested instrue-
tiona. The tuole 18 quite generally settled
that an assighment of error made to embrace
allegationg of error in the giving or refusal to
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tinct propositions is entirely Insufficlent, and
rthat such an assignment will not generally be
consldered by the appellate court; but, even
if it consents to consider such an assignment
at afl, it wiil go no further after It has ascer-
tained that there was no error In giving or
refusing to give any one of the instructions
thus aggregated under the ome assignment.
The latter part of the rule, we think, ia the
correct one under our practice. 2 Ene. PL &
Prae, 950, 951; Coilins v. Spence, 84 Ga. 503,
11 8. E. 502; Swift v. Mulkey, 17 Or. 532, 21
Pac, 871; Kackley v. Railroad Co., 7 Ind. App.
160, 34 N. E. §32; People v. Sweeney, 55 Mich,
586, 22 N. W, 50; Pratt v. Burhans, 84 Mich.
408, 47 N. W, 1064; Hiatt v, Kinkaid, 40 Neb.
178, 68 N. W. 700. Under this rule we will
not conslder this assignment of error further
than to say tbat It Is not well taken, because
at least two of the refused instructions thus
aggregated In the one assignment of  error
were erroneous propositions of law, and were
eorrectly refused. We have seen before that
nnder the statute violated in this case it ig not
necessary to a commission of the offense there-
by probibited that the woman should be al-
deged or proven to have been actually quick
with. c¢hild, or even in a state of pregnancy,
The elghth requested Instruction states the
contrary fo be. the law, and the court was
right in its Tefusal. X The court also properly
refused the tenth requested Instruction, be-
cause it erroneously asserts the law to be that
in such cases there must be a heeding or fol-
Jowing of the advice on the part of the woman
by her actually taking the drug, medicine, or
other noxious thing advised to be taken, be-
fore there can be a conviction for the erime,
‘The statute expressiy provides that “whoever
unlawfully sdministers, or advises, or pre-
scribes for any woman apy drug, medicine or
other noxious thing, with the intent to procure
her miscarriage, shall be guflty,” etc. Under
this law, if a party simply advises or pre-
scribes the faking of any medieine, drug, or
other noxious thirg, unlawfully, and with the
criminal intent, the Inhibited crime 18 com-
plete, whether the advice be followed or pre-
scription taken or not,

During the argument of the defendant’
eouhsel to the Jjury he made use of the follow-
Ing expresslons: “The defendant has’ offered
to you evidence of his good character. He has
shown that previous to thiy charge belng made
against him, that ks reputation was that of an
exemplary young man fn this community.
'This is showr by witnesses of the highest
standing. ' And, sitting here, it may be within
the awtul shadow of the penitentiary, he may
be proud of the reputation he has established.’”
The counsel was here -idterrupted by the
judge, who instructed him that in the further
course of his argnirient he must desist from
any intimation to the jury as to the nature of
the punishment prescribed by the law for the
offense then being trled. This interruption
and ruling was excepted to, and is assigned as
the twenty-elghth error. This was not error.

EGGART v. SLATE, .
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In states having laws lke ours, that glve to
trial juries po voice whatever in the penalty
to be imposed for crime, but that either, by
their own terms, expressly fix such penalty,
or leave it to be fixed by the. trial judge, at
his discretion, to be exercised within specified

Jminimum and maximum limits, the rule 1s

that trial juries have no concern whatever
with such penalty, and that It 13 not improper
for the judge to refuse to Inform or instruct
the jury as to such penalty, or to refuse to
permit counsel for the defendant to discuss it
in thelr arguments to the jury. Ford v. State,
46 Neb, 390, 64 N, W. 1082: - Russell v. State,
67 Ga. 420; People v. Ryan, 65 Hun, 214, 8
N. ¥, Supp. 241. Under our laws, trial jurles
have nothing to do with the penalty to be im-
posed for any crime, with but a single exeep-
tion,~-that of murder in the first degree, where,
by the recommendation to mercy by a major-
ity of the jury, the penalty 18 reduced from
death to life imprisonment. In this excepted
case it 1s, of course, proper that the judge
should instroet the jury as to their right thus
to reduce the extreme penalty by thelr recom-

rmendation to mercy.

The twenty-ninth assignment ot error Is stat-
ed here as follows: “The court erred in thoge
portions of its charge to the jury which are
embraced and get forth in the third, fourth,
fifth, sixth, seventh, eighth, ninth, tenth, and
eleventh grounds of the motion for new trial,
and to be found in the record, pages 154, 155,
156" Inasmuch as the questions of law in-
volved in these Instructions have already here-
In been passed upon, and any other consld-
eration of them will be simply relteration, we
will say that we have examined the charges
complalped of carefully, and find them to be
in consonance with the law as hereln enunciaf-
ed, and that there was no error in glving any

of them of which the defendant ean complain.

The thirtieth assignment of error is the re-
fusal of the defendant’s motion for new trial.
‘We have, In what has been already said, dis-
posed of all the grounds of this motion that
have been argued here, except that feature of
It claiming that the verdict was contrary to
the evidence, and not supported by it, and con-
trary to the charge of the court. This eonten-
tlon cannot be sustained. . 'The evidence amply
sustalns the verdiet found, and the court, in its
charges, stated the law fully and fairly, and
the verdict Is in harmony with the law as giv-
en in charge.

The thirty-first assignment of error ia the
refusal of the motion in arrest of Judgment.
The only grounds of this motlon argued or
contended for lere have already been dis-
cussed, and found adversely to the defendant,
In the comsideration above of the motion to
‘quash the Indictment.

" The defendant was semienced to pay a
money fine, or, In default of its payment, te
confinement in the county jall for ome year.
This fs also asslgued ag error. In Bueno v,
State, 40 Fla. —, 23 South. 862, it was held
by this court, under the provisions. of chapter
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‘4028, Laws 1801, that whete the primary pen-'y of June following, s 'second execution was

alty tmposed by the court consists only of a
fine, or 'of & fine and costs of prosecution, the
{mprisonment for nonpayment of such fine and
costs should be In the county jall, and not in
the penitentiary. We still think this to be a
proper interpretation of the statute, and the
gentence imposed here was not unauthorized.

" Finding no error, the judgment of the court
below is affirmed. ’

HAZLETT v. WITHERSPOON et al.

(Supreme Court of Mississippi. March 6, 1899.)
" REPLEVIN—LisBILiTY 0N ForRTHCOMING BOND.
: In replevin for property wrongfully with-
held, when defendant gives a forthcoming bond,
plaintiff is entitled to judgment on the bond,
on recovering against the principal, though,
without the fault of the sureties, the property
‘Im partially destroyed by fire after the execution
of the bond; and the tender of such partially
destroyed property will not release them,

Appeal from circult court, Lauderdale coun-
ty; A. J. Russell, Speclal Judge.

Actton by John D. Hazlett agalnst 8. A,
Witherspoon and others. Judgment for de-
fendants, and plaintiff appeals. Reversed.

Geo. B. Neville and Fewell & Son, for ap-

pellant. 8, A. & W. D. Witherspoon, for
appellees.

lant sold to the Interstate Iron Works certain
machtnery, to be used, it appears, in. the
foundry of the latter; the said iron works ex-
ecutlng its promissory notes for the purchase
price, and the appellant reserving title to the
property so sold until the purchase money
bad been paid. The fron works failing to
pay the notes at maturlty, the appellant
brought his actlon of replevin against the
iron works for the recovery of the property.
‘When the replevin writ was levied, the iron
works gave its bond for the forthcoming of
a part of the property so levied on, with 8,
A. Witherspoon and W. D. Witherspoon as
‘sureties thereon. At the Janumary term, 1896,
of the circuit court of Lauderdale county, the
suit in replevin was tried, and judgment, on
verdict of jury, entered for plaintiff in that
suit (the appellant here) for the return of the
property, or its alternative value, &3 ascer-
tained by the verdlet. After the bonding of
the property, as before stated, and before
the trial of the replevin suit, as stated, also,
the building in which the machinery was
usged and kept was destroyed by fire, and the
property greatly injured, as Is manifest from
the record before us. Bhortly after the ad-

fssued for the return of the property, or the
alternative value as ascertained by the ver-
dict and judgment; and the sureties again
tendered the machinery, in its then greatly
damaged condition, to the sheriff, In dischargae
of their liability as sureties, when the sheriff
again refused to accept the property. The
sheriff then levied on the property so bonded,
and sold the same 28 the property of the iron
works, and credited the Judgment with the
proceeds of the sale—about $75. The sheriff
then Jevied the execution upon certain prop-
erty of W, D. Witherspoon, one of the sure-
tiés. The sureties thereupon obtained a su-
persedeas of this execution from the chancel-
lor of the district, on the ground that they
were discharged by reason of their tender of
the property. An lssue was made up on this
supersedeas and a denial of its sufficiency, a
trial had before a jury in the circuit, and ver-
dict and judgment entered for the appellees,
the suretles. There was much evidence of-
fered on both sides, but on this we do not
enlarge, It Is sufficlent to say that the value
of the property as fixed In the verdiet and
judgment was clearly the velue at the date
of the execution of the forthcoming bond, and
not as of the date of the trial of the replevin
suit, for the jury on that trial assessed the
value of the property at pearly $1,400. It

) . was the value of the property when bonded,
WOODS, O. J. In the year 1804 the appel-

journment of the gaid court an execution was -

{ssued and placed In the hands of the sheriff,

and thereupon the sureties tendered the ma- .

chinery in Its then Injured condition, and de-
manded that the judgment against them be
patisfied. 'This the sheriff declined to accede
to, and, under direction of appellant's counsel,

and not that when the cause was tried, and
after it kad been practically destroyed by fire.
Its value after its practical destruction is
quite clearly shown by the amount obtained
for it when sold by the sheriff, to wit, §74.
A guggestion or two will demonstrate the
errors committed on the trial of the super-
sedeas lssue in the court below. If the sure-
tles, or their principal, had desired to show
the damaged condition of the property, and
its depreciated value, they should have made
that defense on the trial of the replevin suit,
if they could have done 80, Jones v. Coker,
53 Miss., 198, 1909, But they could not have
been allowed to make that defense in that
guit or in the present one. The principal
wrongfully withheld the property from him
who was legally and rightfully entitled to it,
and the great Injury which befell it while
thus wrongfully detained fixes lability on the
principal and suretles on the forthcoming
bond for such Injury. The liability of the
sureties cannot be discharged by a tender of
property practically worthless; for that is
not the property which they bound themselves
to have forthcoming, or, in defauli, to pay ita
valme. Nor was the fact that the different
pieces of the machinery could be Identified
after the fire sufficlent to support a verdict for

¢ appellees, The property tendered by the sure-

i

returned the writ unexecuted. In the month .

ties must have been the same property which
they bound themselves to bave forthcoming,
To illustrate: If the property in this case had
been a lot of wagons, and fire had swept over
it, leaving only the iror composing parts of
the wagons, would any one think that a ten-



	Florida A&M University College of Law
	Scholarly Commons @ FAMU Law
	1899

	Consult Primary Authorities--Step Three in the Research Process--Case Law
	Recommended Citation

	sobv25aa.pdf

