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placed attorneys on notice that use of social media, including
personal social networking sites, to comment on clients and/or
cases can subject them to disciplinary proceedings.!'® Similarly,
use of social media to make comments about a judge (especially
derogatory comments such as “[e]vil unfair witch,” “seemingly
mentally ill,” or “clearly unfit for her position”) can also give rise
to disciplinary action.'20 Even where offensive and
inflammatory comments on social media do not rise to the level
of attorney discipline, the publication of such comments
nevertheless effectively taint the image of the publishing lawyer,
and the profession in general. When an assistant state attorney
in Orlando posted Mother’s Day comments on Facebook directed
to “all the crack hoes (sic) out there”? and made derogatory
remarks about United States Supreme Court Justice Sonya
Sotomayor calling her “[r]eason enough why no country should
ever engage in the practice of Affirmative Action again,”'?? his

about her clients' cases, referring to her clients by their first names, some
derivative of their first names, or their jail identification numbers.); In. re
Kristine Ann Peshek, Disciplinary Comm'n M.R. 23794 (Ill. May 18, 2010),
available at
http://www.state.il.us/court/SupremeCourt/Announce/2010/051810.pdf.

119. See, e.g., State Bar of Cal. Standing Comm. on Profl Resp. and
Conduct, Formal Op. 2012-186 (2012), available at
http://ethics.calbar.ca.gov/Portals/9/documents/Opinions/CAL%202012-
186%20(12-21-12).pdf (where the California State Bar considered whether a
lawyer could use her personal Facebook page to talk generally about her cases
and victories); Complaint at 21, 23, In re Matter of Tsamis, (I1l. Aug. 26, 2013)
(No. 6288664), available at http://www.iardc.org/13PRO095CM.html (where an
Illinois employment lawyer's AVVO to response to a comment posted by a
former client has subjected her to disciplinary proceedings. The lawyer noted
on AVVO, “I dislike it very much when my clients lose, but I cannot invent
positive facts for clients when they are not there. I feel badly for him but his
own actions in beating up a female co-worker are what caused the
consequences he is now so upset about.”).

120. Report of Referee at 3, Fla. Bar v. Conway, (Fla. Oct. 29, 2008) (No.
SC08-326), reprimand approved, 569 So.2d 1282 (Fla. 2009), available at
http://www.floridasupremecourt.org/clerk/briefs/2008/201-400/08-
326_ROR.pdf/.

121. Jeff Weiner, Prosecutor Says ‘Crack Hoes' Facebook Post Was a 'Poor
Choice of Words’, ORLANDO SENTINEL May 22, 2014),
http://www.orlandosentinel .com/news/local/breakingnews/os-prosecutor-
controversial-comments-20140522,0,57354.story/.

122. Id. (“[Lewis] posted an image of U.S. Supreme Court Justice Sonia
Sotomayor with a message calling her ‘Reason enough why no country should
ever engage in the practice of Affirmative Action again.’ ‘This could be the
result,” the post continued. ‘Where would she be if she didn't hit the quota
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actions were publicly criticized,!?3 and a request was made to
review cases he previously handled for potential violations.!2*
The attorney was able to avoid a reprimand from his office
because there was no social media policy in the workplace.!?
His actions however, did not go without repercussion as his
professional and personal reputations were called into question;
and his employer, the State Attorney’s Office was subjected to
criticism.!26 This public outcry is illustrative of the effect on the
entire profession from a singular inappropriate social media use.
Another area that has garnered attention is the potential for
ethical violations regarding advertising through presence on
social media. In April 2013, the Florida Bar issued guidelines
for advertising on networking sites.!2? The guidelines provide in
part that:

[p]lages appearing on networking sites that are
used to promote the lawyer or law firm’s practice
are subject to the lawyer advertising rules . . .
[which] . . . include prohibitions against any
misleading  information, which  includes
references to past results that are not objectively

lottery? Here's a hint: ‘Would you like to supersize that sir?”).

123. Matt Grant, Prosecutor Says ‘Crack Hoes’ Facebook Post Was
Misinterpreted, WESH.coMm May 22, 2014), available at
http://www.wesh.com/politics/prosecutor-says-crack-hoes-facebook-post-was-
misinterpreted/26124286#!PPMVb (noting public protest and calls to fire
Lewis as a result of the Facebook comments.).

124. Weiner, supra note 121.

125. See Attorney Apologizes for Facebook Post (West Palm Television
broadcast May 23, 2014), http://www.wptv.com/news/state/kenneth-lewis-
attorney-apologizes-for-crack-hoes-facebook-post  (reporting that “State
Attorney Jeff Ashton said he is not reprimanding Lewis because his office
doesn't have a social media policy and that he doesn't police the private
thoughts, views or expressions of his employees”).

126. Joe Kemp, ‘Happy Mother’s Day to All the Crack Hoes Out There”:
Florida Prosecutor Sparks QOutrage Over Rude Facebook Rants, N.Y. DAILY
NEws (May 22, 2014), http:/www.nydailynews.com/news/national/florida-
prosecutor-sparks-outrage-rude-facebook-rants-article-1.1801757/  (labeling
Lewis an “apparent bigot”).

127. FLA. BAR STANDING COMM. ON ADVER. GUIDELINES FOR NETWORKING
SITES (Apr. 16, 2013), available at
http://www floridabar.org/TFB/TFBResources.nsf/Attachments/18BC39758B
B54A5985257B590063EDAS/$FILE/Guidelines%20-
%20So0cial%20Networking%20Sites.pdf?OpenElement/.
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verifiable, predictions or guaranties of results,
and testimonials . . . [the rules] also include
prohibitions against statements characterizing
skills, experience, reputation or record unless
they are objectively verifiable.”128

The guidelines are a direct result of queries regarding the ethics
of lawyers being listed under headings of “Specialties” or “Skills
and Expertise,” since Bar rules prohibit lawyers from saying
they are experts or have expertise or that they specialize in an
area of law unless they are board certified.”!29

In similar fashion, the New York State Bar issued a
prohibition to its members against the use of the term
“Specialists” on Social Media.’3 In the Comment to the
guideline, the Bar explicitly stated that “if the social media
network, such as LinkedIn, does not permit otherwise ethically
prohibited ‘pre-defined’ headings, such as ‘specialist,” to be
modified, the lawyer shall not identify herself under such
heading unless appropriately certified.”13!

Recognizing that ethical issues can also arise when an
attorney turns to social media platforms or online technology
during a trial, bar associations throughout the country have
established parameters for ethical online social media research
at trial.!3 This includes the discovery process and jury

128. Id. at 1.
129. Board Wrestles with LinkedIn Issues, FLA. BAR (Jan. 1, 2014),
available at

http://www floridabar.org/DIVCOM/JN/JNNews01.nsf/RSSFeed/EB2COBD79
98F316D85257C4A00487FD6/.

130. N.Y. State Bar Ass’n Guideline No.1B, Social Media Ethics
Guidelines, at 6 Mar. 18, 2014), available at
https://www.nysba.org/Sections/Commercial_Federal Litigation/Com_Fed_ P
DFs/Social_Media_Ethics_Guidelines.html/.

131. Id.

132. Seee.g., N.Y. State Bar Ass'n Comm. on Prof1 Ethics, Formal Op. No.
2012-2 (2012), available at http://www.nycbar.org/ethics/ethics-opinions-
local/20120pinions/1479-formal-opinion-2012-02/ (addresses the ethical
restrictions that apply to an attorney's use of social media websites to research
potential or sitting jurors. The starting point for this analysis was the New
York Rules of Professional Conduct (RPCs) and in particular, RPC 3.5, which
addresses the maintenance and partiality of tribunals and jurors. Among other
things, RPC 3.5 states that “a lawyer shall not ... (4) communicate or cause
another to communicate with a member of the jury venire from which the jury
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selection.133
1. Attorney’s Use of Social Media During Discovery

The prevalent use of social media in litigated cases indicates
that social media has indeed, “become a part of mainstream
discovery practice.”!3* Attorney’s use of social media in pre-trial
discovery has had serious implications in some cases. Courts
and disciplinary agencies have in recent years addressed issues
ranging from admissibility of social networking information!3s to
those dealing with ethical considerations when attorneys
attempt to gain access to litigant’s social media sites.'3¢ With
regard to the admissibility of information gleaned from social
media, most courts follow the holding in Tompkins v. Detroit
Metropolitan Airport that “there must be a threshold showing

will be selected for the trial of a case or, during the trial of a case, with any
member of the jury unless authorized to do so by law or court order.”).

133. See, e.g., Boothe-Perry, The “Friend”ly Lawyer, supra note 49; JOHN
G. BROWNING, THE LAWYER'S GUIDE TO SOCIAL NETWORKING: UNDERSTANDING
SociAL MEDIA'S IMPACT ON THE LAw (2010); Hope A. Comisky & William M.
Taylor, Don't Be a Twit: Avoiding the Ethical Pitfalls Facing Lawyers Utilizing
Social Media in Three Important Arenas--Discovery, Communications with
Judges and Jurors, and Marketing, 20 TEmP. PoL. & Civ. RTs. L. REV. 297
(2011).

134. Steven S. Gensler, Special Rules for Social Media Discovery?, 65 ARK.
L.REV. 7, 7 (2012).

135. The scope of discovery of information on social networking sites is
outside the scope of the article. See id. at 13, for a more in-depth discussion on
whether social media content is generally discoverable.

136. For a more in-depth discussion of the ethical implications of
“friending” litigants, see John G. Browning, Digging for the Digital Dirt:
Discovery and Use of Evidence from Social Media Sites, 14 SMU Scl. & TECH.
L. REV. 465, 465 (2011) (discussing case law regarding the use of social media
during discovery and as evidence); Allison Clemency, Comment, “Friending,”
“Following,” and “Digging” Up Evidentiary Dirt: The Ethical Implications of
Investigating Information on Social Media Websites, 43 ARIZ. ST. L.J. 1021,
1027-39 (2011); Comisky & Taylor, supra note 133, at 302-08; Sandra
Hornberger, Social Networking Websites: Impact on Litigation and the Legal
Profession in Ethics, Discovery, and Evidence, 27 TOURO L. REvV. 279, 285-92
(2011); Strutin, supra note 46, at 282-86; Shane Witnov, Investigating
Facebook: The Ethics of Using Social Networking Websites in Legal
Investigations, 28 SANTA CLARA COMPUTER & HIGH TECH. L.J. 31, 32-33 (2011)
(examining “when and how lawyers, and those they supervise, may ethically
and legally collect information on social networking websites, and in
particular, when they may use undercover techniques and make friend
requests to gain access to restricted information.”).
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that the requested information is reasonably calculated to lead
to the discovery of admissible evidence.”3” This has created the
additional challenge for lawyers to determine how to show that
information obtained from social media is relevant and thereby
making it discoverable.138

Attorney’s social media use has also come under scrutiny
when used in the pre-trial process to garner public support,
having a potentially indirect effect of tainting the jury pool. This
is particularly crucial in high-profile cases. In 2012, when
neighborhood watchman, George Zimmerman, killed unarmed
Trayvon Martin, the defense counsel for George Zimmerman set
up a Twitter account, a Facebook page, and a website.’?® The
website noted that “it would be irresponsible to ignore the robust
online conversation, and [so, the defense team, felt] strong(ly]
about establishing a professional, responsible, and ethical
approach to new media.”’4® The Facebook page created (“The
George Zimmerman Legal Case” (GZLC) page), noted that
although it was “unusual for a legal defense to maintain a social
media presence on behalf of a defendant”4! the law firm deemed
it necessary in order to dispute misinformation, discourage
speculation, raise funds, provide a “voice” for George
Zimmerman, and “provide a forum for communication with the
law firm.”42 In a post made on May, 1, 2012, the page
administrator noted that since “there is such strong public
interest about the case, we felt it was appropriate to open a
forum for conversation ... and provide a proper means for [the
public] to address the law firm.” The firm expressed its desire
to allow the public to “express how [it felt] about the case and

137. Tompkins v. Detroit Metro. Airport, 278 F.R.D. 387, 387 (E.D. Mich.
2012).

138. See Brian Wassom, How Lawyers Get Their Hands on “Private”
Facebook Posts, WassoM.CoM (March 1, 2013), http:/www.wassom.com/how-
lawyers-get-their-hands-on-private-facebook-posts.html/, for a discussion on
the different methods available for lawyers to use to prove relevance of social
media information.

139. See Boothe-Perry, The ‘Friend’ly Lawyer, supra note 49, at 128.

140. Fineman, supra note 5 (referencing George Zimmerman’s Facebook
profile page).

141. Why Social Media for George Zimmerman?, GEORGE ZIMMERMAN
LEGAL CASE (April 28, 2012), http:/gzlegalcase.com/index.php/8-press-
releases/7-why-social-media-for-george-zimmerman/.

142. Id.
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topics surrounding the case.”%2 On June 18, 2012, the firm
determined that it would use its online presence to post public
records, pleadings and reciprocal discovery that was relevant to
the case.’44 The creation of the GZLC page came under scrutiny,
with suggestions akin to the possibility that the defense was
simply attempting to “control” and “sway” the conversation
towards innocence of his client, via social media.!*5

This use of social networking to disseminate and solicit
information regarding this high-profile case highlighted the
potential for ethical violations and ensuing public criticism.146

2. Social Media Use During Jury Selection

Attorneys’ use of social media during the jury selection
process has also been subject to critical observation. Mounting
evidence suggests that online personas via the social networking
websites are accurate snapshots of a person.!4” As such,
attorneys are turning more and more often to social media,
considered somewhat of a “virtual gold mine” or “treasure trove”
in search of information helpful in the jury selection process.!8

143. See George Zimmerman Case, FACEBOOK May 1, 2012),
https://www.facebook.com/GeorgeZimmermanLegal Case/.

144. See George Zimmerman Case, FACEBOOK (June 18, 2012),
https://www.facebook.com/GeorgeZimmermanLegalCase/.

145. The State of the Internet vs. George and Shellie Zimmerman,
FACEBOOK May 3, 2012),
https://www.facebook.com/StateoftheInternetAndShellieZimmerman.

146. For a more detailed discussion of the use of social networking during
pending litigation, see generally Boothe-Perry, The “Friend’ly Lawyer, supra
note 49.

147. Stuart Simon et al., Social Networking--Pinging, Posting, Picking
Juries, PROD. L1AB. CONF., AM. JURY CENTERS 111, 116 (2011).

148. See Christopher B. Hopkins & Tracy T. Segal, Discovery of Facebook
Content in Florida Cases, TRIAL ADVOC. Q. 14 (2012) (noting that “Facebook can
provide a treasure trove of information in litigation™); Jacobowitz & Singer,
supra note 68, at 472 (noting that social media “offers a virtual gold mine of
information.”); see also Allied Concrete Co. v. Lester, 736 S.E.2d 699 (Va. 2013)
(where counsel filed a motion for sanctions related to opposing counsel’s alleged
destruction of evidence related to a Facebook account which indicated prior
use of anti-depressants and defendant’s medical history); Levine v. Culligan of
Fla., Inc., No. 50-2011-CA-010339-XXXXMB, 2013 WL 1100404, at *10 (Fla.
Cir. Ct. Jan. 29, 2013) (finding that “the critical factor in determining when to
permit discovery of social media is whether the requesting party has a basis
for the request” and that “Defendant ha[d] not come forth with any information
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However, attorneys are cautioned to avoid what the Federal
Trade Commission (FTC) has coined as “pretexting.”!*® As
defined by the FTC, “pretexting” is “the practice of getting your
personal information under false pretenses.”’5® In law practice
pretexting occurs when a lawyer friends someone on Facebook,
or causes an employee or associate to friend the person, with the
alm of gaining access to information about that person that the
person has made available only to approved “friends.”' The
ethics of such lawyer pretexting is questionable, and has been
addressed by both state bar associations and courts. More
specifically, discussion and comment has centered around the
query regarding the extent to which attorneys may research
jurors on social media websites without violating the ethics
rules.!32 Stating that “standards of competence and diligence

from the public portions of any of Plaintiff's profiles that would indicate that
there [was] relevant information on her profiles that would contradict the
claims in th[e] case”); Beswick v. Northwest Med. Ctr., Inc., No. 07-020592
CACE (03), 2011 WL 7005038, at *4 (Fla. Cir. Ct. Nov. 3, 2011) (Defendants
sought discovery of information Plaintiff shared on social networking sites
concerning her noneconomic damages, and the court found this information to
be “clearly relevant to the subject matter of the current litigation and
reasonably calculated to lead to admissible evidence.”); People v. Harris, 949
N.Y.S.2d 590, 591-92 (N.Y. Crim. Ct. 2012) (holding that “as a matter of first
impression, non-content records of online social networking service provider,
as well as user's postings for all but one day of relevant period, were covered
by trial court's order upholding subpoena for that information.”); Romano v.
Steelcase, Inc., 907 N.Y.S.2d 650, 651 (N.Y. Sup. Ct. 2010) (granting motion
for access to plaintiff’s social networking accounts as being “material and
necessary for defendant’s defense.”). For a more in-depth discussion of specific
cases involving discovery gleaned from social media, see Evan E. North,
Facebook Isn't Your Space Anymore: Discovery of Social Networking Websites,
58 U. KaN. L. REV. 1279, 1286 (2010) (“As attorneys join social networks
themselves, there is a growing awareness of the potential pitfalls-- and gold
mines--to be found on these sites. In civil lawsuits for damages, especially in
the personal injury and insurance litigation context, potentially relevant and
discoverable information is often abundant on these sites.”).

149. Pretexting: Your Personal Information Revealed, F.T.C. FACTS FOR
CONSUMERS (Feb. 2006), http://www.reacttf.org/Prevention/pretexting. pdf.

150. Id. (The term “pretexting” was coined by the Federal Trade
Commission. Although the FT'C does not regulate lawyer behavior, the term
is nevertheless applicable to the practice of juror investigation).

151. See Helen W. Gunnarsson, Friending Your Enemies, Tweeting Your
Trials; Using Social Media Ethically, 99 ILL. B.J. 500, 500-04 (2011), available
at http://www.isba.org/ibj/2011/10/friendingyourenemiestweetingyourtri
(discussing the rise of social media and its implications for the practice of law).

152. See supra note 132 and accompanying text.
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may require doing everything reasonably possible to learn about
the jurors who will sit in judgment on a case,” the New York
State Bar Association (NYSB) cautioned lawyers to ensure that
prohibited communications do not occur as a result of social
media use.’3 A formal opinion issued by the NYSB in 2012
advised the following:

[i]f a juror were to (i) receive a ‘friend’ request (or
similar invitation to share information on a social
network site) as a result of an attorney’s research,
or (ii) otherwise to learn of the attorney’s viewing
or attempted viewing of the juror’s pages, posts, or
comments, that would constitute a prohibited
communication if the attorney was aware that her
actions would cause the juror to receive such
message or notification.1%

The NYSB opinion, by proving explicit boundaries to the use of
social media use for juror communication, leaves little room for
erroneous and unethical behavior by its bar members. Provision
of guidelines and regulation in all jurisdictions is imperative to
reduce the possibility of the types of social media use that will
undermine the publics’ confidence in the justice system.

V. Suggested Guidelines for Regulation of Social Media Use

As a self-regulated profession, the law’s relative
autonomous regulation carries with it the obligation to ensure
that rules, regulations and guidelines are enacted in furtherance
of both the profession’s and the public’s interest. With the
prolific use of social media in the justice system, the legal
community has a responsibility to provide guidelines that
specifically address conduct within the social media
stratosphere and to ensure both compliance with ethical
considerations and protection of the public perception.

153. Id. (A prohibited communication would occur if the juror: (1) received
a “friend” request or a similar request to share information as a result of an
attorney's research or (2) otherwise became aware of an attorney's deliberate
viewing or attempt at viewing the juror's social media page’-

154, Id.
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Guidelines and regulations will initially serve a basic function of
education and awareness within the legal profession, but will
also be necessary for the critical systemic function of
maintaining and strengthening the public’s trust in the justice
system.

In today’s technological climate it may be standard that in
order to efficiently and effectively present a case, the lawyers
need access to their laptops and other information storage
devices.1%5 This being the standard, court rules and procedures
relating to technology in general, and more specifically social
media use “need to be in place to protect the right to a fair trial,
impartial jury, and the public trust and confidence in the
judiciary.”% In an effort to ensure the efficient flow of the
justice system and improve public confidence a balance must be
found between competing factors such as protection of venire,
people and jurors, and protection of the decorum of the
courtroom.'®” In order to reach that balance, keen attention
must be given to use of social media by judges, attorneys and
jurors.

A. Guidance for Judges

Guidance for judges should be considered in two veins: 1)
personal use of social media; and 2) use of social media within
the purview of the judge’s courtroom. As it relates to personal
use of social media, the states can use the paradigm provided by
the ABA. In its Formal Opinion 462 on “Judge’s Use of
Electronic Social Networking Media” issued in 2013, the ABA
provides guidance to the judiciary regarding its responsibilities
and requirements for use of social media.’8  This opinion
reflects a continuing commitment to ensure judges’ compliance
with the model rules by “maintain[ing] the dignity of [the]

155. McGee, supra note 105, at 316 (“[IIn order to properly present their
case, counsel must have stable access to laptops, cell phones, and other such
technologies.”).

156. Janoski-Haehlen, supra note 107, at 68.

157. See, e.g., United States v. Kilpatrick, No. 10-20403, 2012 WL
3237147, at *4 (E.D. Mich. Aug 7, 2012) (where trial counsel were “prohibited
from conducting any type of surveillance, investigation, or monitoring (via the
Internet or any other means) using juror information . . . .”).

158. ABA Comm., Formal Op. 462, supra note 87.
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judicial office at all times, and avoid[ing] both impropriety and
the appearance of impropriety in their professional and personal
lives.”159

Local judiciary should consider adoption of the provisions
noted in the opinion or some amended version that reflects the
spirit of the opinion: that “as with all social relationships and
contacts, a judge must comply with relevant provisions of the
Code of Judicial Conduct and avoid any conduct that would
undermine the judge’s independence, integrity, or impartiality,
or create an appearance of impropriety.”16? Guidelines created
could be substantiated with additional language to protect
against criticisms of vagueness. For instance, where the opinion
notes that judges “must be very thoughtful in their interactions
with others [on social media],” a guideline would specifically
delineate the difference between private social networking
versus professional networking. In order to have a clear
delineation between the two, states should consider judicial
guidelines akin to the State of Florida that restricts judges from
online/social media communication or “friendships” with
attorneys who practice in their courtrooms. The restrictive
approach may seem harsh, but maintenance of the dignity and
propriety of the judicial office may unfortunately necessitate
some sacrifice. States that do not wish to completely prohibit
judges’ social media friendships, should define the specific scope
of permissive use. This could include instruction to “unfriend”
“unfollow” or otherwise delete any connections with participants
in cases pending before the court.

Social media guidelines should also be provided for use in
the courtroom. A judge has a responsibility to use sound
discretion in controlling his or her courtroom.! Such control

159. ABA MobDEL CODE OF JUD. CONDUCT, Preamble (2007), available at
http://www.americanbar.org/content/dam/aba/migrated/judicialethics/ABA_M
CJC_approved.authcheckdam.pdf/.

160. Id.

161. See Ryshk v. Krass, 652 A.2d 767 (N.dJ. Super App Div. 1995) (noting
that the exercise of a trial judge’s authority, however, “is circumscribed by the
judge's responsibility to act reasonably and within constitutional bounds.”);
Horn v. Village Supermarkets, Inc., 615 A.2d 663 (N.J. Super. App. Div. 1992),
cert. denied, 133 N.J. 435 (1993) (stating that “[a] trial judge has the ultimate
responsibility to control the trial in the courtroom and is given wide discretion
to do s0.”).
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however is not without limitation; is generally guided by a
structure of rules and procedural practices; and is subject to
error for abuse of discretion.'®2 It would therefore be prudent to
propose guidelines for social media use inside the courtroom (by
jurors, attorneys, and spectators), and provide judges with direct
authority to address and enforce specific guidelines within
individual jurisdictions.1¢3 As the court in United States v. Juror
No. 1 stated, “[c]Jourts must continually adapt to the potential
effects of emerging technologies on the integrity of the trial and
must be vigilant in anticipating and deterring jurors’ continued
use of these mediums during their service to the judicial
system ”164

B. Guidance Regarding Juror Use

To address the concern of jurors’ use of social media during
trials, the dJudicial Conference Committee on Court
Administration and Case Management proposed jury
instructions providing detailed explanations of the consequences
of social media use during a trial, along with recommendations
for repeated reminders of the ban on social media usage.1%> Per
the updated instructions, federal jurors are banned from social
media use to conduct research on or communicate about a case.

The suggested instructions to be provided to jurors “before

162. Carino v. Muenzen, No. 1.-0028-07, 2010 WL 3448071, at *10 (N.dJ.
Super. App. Div. Aug. 30, 2010) (where the trial judge precluded counsel from
using a laptop for research during jury selection, the court, although affirming
that the trial judge “has discretion in controlling the courtroom,” noted that
the judge acted unreasonably under the circumstances. Nevertheless as there
was no prejudice to counsel from the preclusion of using the laptop, the trial
judge’s ruling was affirmed.).

163. See Kathleen Vinson, The Blurred Boundaries of Social Networking
in the Legal Field: Just 'Face'It, 41 U.MEM. L. REV. 355, 410 (2010) (suggesting
that state courts adopt juror instructions to grapple with juror's use of social
networking technology to communicate about a case.).

164. United States v. Juror No. One, No. 10-703, 2011 WL 6412039, at *6
(E.D. Pa. Dec. 21, 2011) (where the court acknowledged the judge’s right to
control jury selection, but nevertheless concluded “that the [trial] judge acted
unreasonably in preventing use of the internet” by counsel during voir dire.”).

165. Proposed Model Jury Instructions the Use of Electronic Technology to
Conduct Research on or Communicate About a Case, JUDICIAL CONFERENCE
COMMITTEE ON COURT ADMINISTRATION AND CASE MANAGEMENT (2012),
available at http://legaltimes.typepad.com/files/model-jury-instructions.pdf.
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trial, at the close of a case, at the end of each day before jurors
return home, and other times, as appropriate,”'® read in part
as follows:

You, as jurors, must decide this case based solely
on the evidence presented here within the four
walls of this courtroom. This means that during
the trial you must not conduct any independent
research about this case, the matters in the case,
and the individuals or corporations involved in the
case. In other words, you should not consult
dictionaries or reference materials, search the
internet, websites, blogs, or use any other electronic
tools to obtain information about this case or to
help you decide the case. Please do not try to find
out information from any source outside the
confines of this courtroom . . . . You may not
commaunicate with anyone about the case on your
cell phone, through e-mail, Blackberry, iPhone,
text messaging, or on Twitter, through any blog or
website, including Facebook, Google+, My Space,
LinkedIn, or YouTube. You may not use any
similar technology of social media, even if [ have
not specifically mentioned it here. I expect you
will inform me as soon as you become aware of
another juror’s violation of these instructions.167

At the close of the case, the judge is instructed to advise the jury
of the following:

During your deliberations, you must not
communicate with or provide any information to
anyone by any means about this case. You may not
use any electronic device or media, such as the
telephone, a cell phone, smart phone, iPhone,
Blackberry or computer, the Internet, any Internet
service, any text or instant messaging service, any

166. Id.
167. Id. (emphasis added)
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Internet chat room, blog, or website such as
Facebook, MySpace, LinkedIn, YouTube or
Twitter, to communicate to anyone any
information about this case or to conduct any
research about this case until I accept your
verdict. In other words, you cannot talk to anyone
on the phone, correspond with anyone, or
electronically communicate with anyone about
this case.168

The instructions provided are sufficiently broad to encompass all
communication and research “about the case,” but it does not
specifically restrict jurors from using their electronic devices for
other purposes while serving jury duty. General tweets and
posts by jurors may create the impression that decorum in the
courtroom is lacking. When comedian Steve Martin tweeted
about his experience at jury duty, although he was not tweeting
about any particular case, his tweet created fodder for decreased
public confidence about the importance and seriousness of jury
duty.1®® News and weather anchor, Al Roker, tweeted a photo
he snapped of other potential jurors earning him a scolding from
the court.l” The social media use that subjected these
individuals to criticism could have been avoided with specific
instructions against use of electronic devices and accessing
social media sites.

As such, it may be prudent to do two things 1) include voir
dire questions of jurors regarding their normal use of social
media, and specifically whether they believe they are able to
refrain from social media use for an extended period of time (i.e.

168. Id.

169. The tweet read, “REPORT FROM JURY DUTY: defendant looks like
a murderer. GUILTY. Waiting for opening remarks." Later on, the 67-year-old
actor wrote, “REPORT FROM JURY DUTY: guy I thought was up for murder
turns out to be defense attorney. I bet he murdered someone anyway." Martin
later said his jury duty tweet rant was a reaction against being called several
times. His publicist later said Martin’s tweets were just jokes and not actual
observations from his time in court, and Martin himself said he was just
"pretending" after being called for jury duty numerous times.

170. Benjamin Solomon, John McCain Latest Celeb to Share from Jury
Duty on Social Media, TobAaY NEWS (Aug. 12, 2013, 6:57 PM),
http://www.today.com/news/john-mccain-latest-celeb-share-jury-duty-social-
media-6C10902053/.
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while they are actively serving jury duty in the courthouse or
where sequestration is deemed necessary); and 2) add language
to the jury instructions specifically restricting the use of social
media for any reason during jury duty. Language could
specifically dictate that jurors “(a)refrain from any and all use
of, or communication through an electronic device or media at
all times while court is in session, including, but not limited to
jury deliberations;” and “(b) refrain from any and all
communication on social media regarding their observations,
opinions, or experiences regarding any aspect of jury duty,
including but not limited to the jury selection process,
courthouse and courtroom activity, and any specific or general
information regarding a pending case.”

Application of these and similar jury instructions will have
a two-fold effect: 1) to highlight for jurors the importance of
refraining from social media use while serving jury duty, and 2)
to illustrate to jurors the potential impact on fair and unbiased
decisions necessary for the proper functioning of the wheels of
justice. Although the enforcement of juror guidelines may pose
practical difficulties in enforcement for judges, these guidelines
are nevertheless necessary to maintain the features of our
justice system. Without guidelines, judges are left with no
citable authority for disciplinary or other action when social
media use threatens the propriety of the courtroom.

C. Guidance for Attorneys

Structural guidance should also be provided for attorneys’
use of social media in the courtroom. Without some general
guidelines at a bare minimum, disagreements and
misunderstandings will occur between counsel and judges on the
issue. Consider the following exchange that took place between
plaintiff’s counsel and the judge in a medical malpractice case:

THE COURT: Are you Googling these [potential
jurors]?

[PLAINTIFF'S COUNSEL]: Your Honor, there’s
no code law that says I'm not allowed to do that. I
— any courtroom —



2014 FRIENDS OF JUSTICE 111

THE COURT: Is that what you're doing?

[PLAINTIFFF'S COUNSEL]: I'm  getting
information on jurors — we’ve done it all the time,
everyone does it. It’s not unusual. It’s not. There’s
no rule, no case or any suggestion in any case that
says —

THE COURT: No, no, here is the rule. The rule is
it’s my courtroom and I control it.

[PLAINTIFF'S COUNSEL]: I understand.

THE COURT: I believe in a fair and even playing
field. I believe that everyone should have an equal
opportunity. Now, with that said there was no
advance indication that you would be using it. The
only reason you're doing that is because we
happen to have a [Wi-Fi] connection in this
courtroom at this point which allows you to have
wireless internet access.

[PLAINTIFF'S COUNSEL]: Correct, Judge.

THE COURT: And that is fine provided there was
a notice. There is no notice. Therefore, you have
an inherent advantage regarding the jury
selection process, which I don’t particularly feel is
appropriate. So, therefore, my ruling is close the
laptop for the jury selection process. You want to
— I can’t control what goes on outside of this
courtroom, but I can control what goes on inside
the courtroom.!”

On appeal, plaintiff’s counsel argued that the judge abused

171. Carino v. Muenzen, No. L-0028-07, 2010 WL 3448071, at *4 (N.J.
Super. App. Div. Aug. 30, 2010).
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his discretion by depriving him of “the opportunity to learn about
potential jurors . . . one of the most fundamental rights of
litigation.”1”2 The appellate court was “constrained in this case
to conclude that the judge acted unreasonably in preventing use
of the internet by [plaintiffs] counsel[,]” noting that there was
“no suggestion that counsel’s use of the computer was in any way
disruptive. [Tlhat he had the foresight to bring his laptop
computer to court, and defense counsel did not, simply cannot
serve as a basis for judicial intervention in the name of “fairness”
or maintaining “a level playing field.”73

Specific procedures and guidelines for social media use
during jury trial may very well have avoided the resulting
appellate issue in the Carina case. States should consider
implementation of regulations that specifically define the scope
of permissive use of social media during trial. Consideration
should be given to guidelines that 1) prevent the use of social
media use specifically for research of jurors during active voir
dire (attorneys would remain generally unrestricted in research
of potential jurors prior to the beginning of the voir dire process);
and 2) dictate use of only approved researched sites during the
voir dire process. Provision of procedures/guidelines regarding
such use will promote the efficiency of courtroom proceedings,
effectively preserving the decorum of the court.

In similar form, education and guidelines should be
provided for practitioners (including all solo practices, law firms
and governmental attorneys), regarding the implications of their
use of social media on the justice system. Attorneys should be
encouraged to have formal policies or guidelines regarding use
of social media, including specifics on all aspects from use of
equipment to content posted. Continuing legal education
seminars should be provided on a regular basis to keep attorneys
abreast of both advances in technology and any ethical or
professional concerns arising therefrom.

Consideration should also be given to amendment of the
Model Rules of Professional Conduct. When the ABA modified

172. Id. at 9.

173. Id. at 10 (explaining where the court ruled that there was no abuse
of discretion as plaintiff’s counsel failed to show any prejudice to the plaintiff
as a result of being precluded from using his laptop for voir dire).
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Model Rule 1.6 to include provision (c),!174 the accompanying
comment indicated that this modification was to address
protection of client confidences when engaging in all forms of
electronic communication.'”® In addition to alerting attorneys to
protect client confidences during online communications, a
proposed modification would also specifically address potential
client confidence violations on social media. Language could be
added to the existing rule or provided in a comment to the rule
advising that “[A] lawyer shall not reveal information relating
to representation of a client [absent the current exceptions to the
Confidentiality rule], including information shared on social
media that directly relates to the representation of the client, or
that could reasonably lead to the discovery of protected client
information by a third person.”

VI. Conclusion

Social media use is not an esoteric pastime or fleeting trend.

174. Rule 1.6(7)(c) provides: “A lawyer shall make reasonable efforts to
prevent the inadvertent or unauthorized disclosure of, or unauthorized access
to, information relating to the representation of a client.” MODEL RULES OF
PrOFL CoNDUCT R. 1.6(c) (2014).

175. See id. cmt. 19. This comment provides:

When transmitting a communication that includes
information relating to the representation of a client, the
lawyer must take reasonable precautions to prevent the
information from coming into the hands of unintended
recipients. This duty, however, does not require that the
lawyer use special security measures if the method of
communication affords a reasonable expectation of privacy.
Special circumstances, however, may warrant special
precautions. Factors to be considered in determining the
reasonableness of the lawyer's expectation of
confidentiality include the sensitivity of the information
and the extent to which the privacy of the communication
is protected by law or by a confidentiality agreement. A
client may require the lawyer to implement special security
measures not required by this Rule or may give informed
consent to the use of a means of communication that would
otherwise be prohibited by this Rule. Whether a lawyer
may be required to take additional steps in order to comply
with other law, such as state and federal laws that govern
data privacy, is beyond the scope of these Rules.
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It is mainstream, commonplace and inextricably interwoven into
our society, both locally and globally. For the legal profession,
social media is replete with both potentials and perils. The
perils in particular have the powerful ability to affect the publics’
perception of the profession which can inevitably cause wariness
and distrust of the entire justice system. It is imperative that
the legal profession fulfills its responsibility to ensure that use
of social media does not negatively affect the public perception
of the profession and cause an asphyxiation of the flow of justice.
Education and awareness are key to ensuring the profession
stays abreast of technological changes and any potential ethical
and social consequences social media use might foster. Judges,
jurors and attorneys should all be reminded that they must be
prudent and carefully consider all their social media
communications because every comment, post, tweet, and friend
request could effectively result in a detrimental impact to the
publics’ perception and confidence in the justice system. Where
appropriate, regulation and guidelines should be instituted and
must be embraced.

As the Preamble notes, a lawyer is, among other things “a
public citizen having special responsibility for the quality of
justice.”'’6 A notable philanthropist once said “[e]very right
implies a responsibility; every opportunity, an obligation; every
possession, a duty.”'”” The rights and opportunities provided to
lawyers carry a duty to ensure that quality of justice is not
besmeared by inappropriate social media use.

176. See the preamble and scope of the Model Rules of Professional
Conduct.

177. John D. Rockefeller, I Believe, Transcript, (Jul. 8, 2014), available at
http://www.rockarch.org/inownwords/pdf/ibelievetext.pdf.



