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populace.'™ Nevertheless, Patasse’s government remained in effective
control of the state. France, said to have twenty-five hundred
legionnaires in the country, took the lead role in countering the attack.'®
It decided to launch a retaliatory attack against the rebels for killing
several French Legionnaires, not to preserve Patasse’s government.'*
Although no official death toll was released, some in the CAR believed
that several hundred civilians died along with thirteen French
Legionnaires.””” As a result, French action was severely scrutinized in
Paris, and amid growing pressure from the French parliament and
President Patasse, who held the country’s former colonial patron in
disdain, France began to withdraw troops from the CAR in late
September 1997.'8

Pursuant to requests by Patasse during the Nineteenth Summit
Meeting of Heads of State and Government of France and Africa held in
Ouagadougou, Burkina Faso, in December 1996, the presidents of
Gabon, Burkina Faso, Chad, and Mali formed an International Mediation
Committee (IMC) to help resolve the conflict.' In accordance with the
Conference on Consensus-Building and Dialogue, held in Bangui in late
January 1997, and in response to requests by Patasse, the member states
of the IMC, chaired by President Omar Bongo of Gabon, established an
Inter-African Force to Monitor the Implementation of the Bangui
Agreements (MISAB) on January 31, 1997.® The MISAB was

19 Echoes of Zaire, supra note 186, at 4. The mutiny was in part 2 manifestation of deep-seated
ethno-political tensions between followers of ex-President Andre Kolingba, who was from the
Yakoma group, and his successor Patasse, who was from the Sourmah-Kaba clan of the Sara (15
percent of the population). The mutiny was triggered when the Presidential Guard (hereinafter
Guard) attempted to arrest Captain Anicet Saulet Yavro for financial irregularities. Yavro was a
senior representative of the Yakoma group and former head of the Société Centrafricaine de
Telecommunications under the Kolingba regime. Yavro attempted to evade arrest and shot and
killed a member of the Guard. Thereafter, the same Yakoma troops who orchestrated mutinies
earlier that year came to his aid and attacked the Guard and other loyalist forces. To make
matters worse, the military did not trust that Patasse would honor or implement a general
amnesty to which they were entitled under an earlier peace agreement between the government
and military stemming from mutinies in April 1996. They believed that he would arrest their
leaders and disband their regiment. Mutineers’ Mistake, supra note 184, at 8. The participants
of the May mutiny, led by Sergeant Major Isidore Mathurin Dokodo, were the same group that
mutinied earlier that year.

Y5 Mutineers’ Mistake, supra note 184, at 8. This represented the fourth time that French troops
have intervened to save Patasse’s regime. French Leave, supra note 190, at 7.

19 Mutineers’ Mistake, supra note 184, at 8.

97 Echoes of Zaire, supra note 186, at 4.

198 1 evitt, African Interventionist States, supra note 8, at 32.

% Id. at 33,

2™ Letter dated 4 July 1997 from Mr. Ange-Félix Patasse, President of the Central African
Republic, addressed to the Secretary-General, reprinted in Security Council, Identical Letters
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mandated to restore peace and security to the country and monitor the
implementation of the Bangui peace agreements.*®" In this regard, it was
sanctioned to conduct operations to disarm the former rebels, the militia,
and all other unlawfully armed persons, and maintain peace and
security.®

To support MISAB’s efforts, on August 6, 1997, the UN
Security Council adopted Resolution 1125, which deemed the situation
in the CAR a threat to international peace and security and authorized the
MISAB to take enforcement action to ensure the security and freedom of
movement of its personnel’*® The UN Security Council adopted
additional resolutions in this connection. For example, on March 27,
1998, it adopted Resolution 1159 creating the UN Mission in the CAR
(MINURCA) to assist in the maintenance of peace, security, law, and
order; ensure security and freedom of movement of UN personnel and
the safety and security of UN property; and provide police training for
the national police and technical support to national electoral bodies.**
The UNSC mandated Secretary-General Annan to “secure a smooth
transition between MISAB and MINURCA by 15 April 1998.7%

While there were several legal bases for the intervention,” what
is unique about the MISAB operation is that it marked the first time that
an ad hoc group of states in Africa collectively deployed forces in a state
outside of their region to prevent civil war by safeguarding a fledging
DCG.*

The interventions by ECOWAS in Liberia, Sierra Leone, Guinea-
Bissau, Cote d’Ivoire, and Togo, the institution of new conflict
mechanisms, and the MISAB operation in the CAR were all premised in
part on the notion that the threat or overthrow of a DCG was a root cause
of underdevelopment and insecurity in West Africa and Africa generally.

Dated 18 July 1997 From the Chargé D’ Affaires A.L of the Permanent Mission of the Central
African Republic to the United Nations Addressed to the Secretary-General and to the President
of the Security Council, U.N. Doc. §/1997/561 (July 22, 1997).

! Mandate of the Inter-African Force to Monitor the Implementation of the Bangui Agreements,
art. 2, reprinted in Security Council, supra note 200.

02 gy

% 1d.q9.

04§ C. Res. 1159, 9 9-10, UN. Doc. S/RES/1159 (Mar. 27, 1998). Approximately 1,350
personnel partook in the mission.

05 1d. g 11.

2 For an analysis of the legal bases for the MISAB intervention in the CAR, see Levitt, African
Interventionist States, supra note 8, at 31-35.

27 Tt is important to note that the MISAB mission in the CAR was, with the exception of Chad,
composed entirely of West African states. /d. at 35.
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These threats or coups therefore were prohibited in law and protected
against in practice.

As the next section will illustrate, like ECOWAS and certain
states in Central Africa, the South African region has also taken assertive
action to fashion new security structures and employ force to safeguard
democracy.

V. THE SOUTHERN AFRICAN DEVELOPMENT COMMUNITY

ECOWAS has fashioned the most radical law and collective
security framework on intervention, but it is not alone in its efforts. The
Southern African Development Community (SADC) has also
established a new regime and dynamic framework to ensure peace,
security, and democracy in southern Africa.

A. THE SADC TREATY AND ORGAN

The SADC emerged in January 1992 as the successor
organization to the Southern African Development Co-ordination
Conference, which had been founded by the then front-line states in
order to reduce regional dependence on apartheid South Africa.®® The
succession appears to have been partly inspired by the changing
political environment in South Africa following Nelson Mandela’s
release from prison in 1990 and the ongoing efforts to fully
dismantle the country’s apartheid system.?® In October 1993 the new
SADC Treaty entered into force.?’® It is concerned with involving the
people in the southern Africa region in the process of development,
particularly through the “guarantee of democratic rights, observance of
human rights and the rule of law.”?"" In fact, one of its core principles
is that SADC and its member states respect and protect “human rights,
democracy, and the rule of law.”*? In this context, two of the SADC’s

28 1 evitt, The Law on Intervention, supra note 1, at 55. See also Angola-Botswana-Lesotho-
Malawi-Mozambique-Namibia-Swaziland-Tanzania-Zambia-Zimbabwe: Treaty of the Southern
African Development Community, August 17, 1992, 32 LL.M. 116 [hereinafter SADC Treaty].

20 1 evitt, The Law on Intervention, supra note 1, at 55.

210 SADC Treaty, supra note 208, at 116.

2 1d. at pmbl,

M2 Id. art. 4(c).
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key objectives are to “evolve common political values” and “promote
and defend peace and security.”?"

In an effort to build capacity and systematize its approach to
conflict management and security, the SADC adopted an important
security instrument,

B. THE SADC ORGAN

In June 1996 SADC adopted the Organ on Politics, Defense
and Security (OPDS).** Like the SADC Treaty, one of its key
principles is the observance of “human rights, democracy and rule of
law.”?"* While the OPDS has numerous objectives, protecting the
people and the development of the region from instability from the -
“breakdown of law and order,” including all types of conflict, and the -
promotion of democratic institutions and practices are central.?'®
Objective (g) states that where diplomatic efforts fail, the OPDS is
responsible for recommending punitive measures to the summit of the
heads of state of SADC members.?”7 It also states that measures to be
taken in this regard will be further elaborated in a protocol on peace,
security, and conflict resolution.?'®

The SADC system was tested in 1998 when the government of
the small landlocked nation of Lesotho was challenged from within.,

1. Lesotho

The root causes of the Lesotho crisis in 1998 can be traced back
to events in 1993 when the Lesotho Congress for Democracy (LCD) was
elected into power.””® Political party rivalry stemming from the adoption
of the Constitution of Lesotho, which entered into force on April 2 of
that year, was severe, and structural tensions between elements of the

3 1d. arts. 5 (b), (c).

24 Communiqué from the 1996 Extra-Ordinary SADC Summit to Launch the SADC Organ (1996),
http://www.sadc.int/news/news_details.php™news_id=215 [hereinafter SADC 1996
Communiqué]. See also AFRICA: SELECTED DOCUMENTS, supra note 60, at 327; Willie
Breytenbach, Failure of Security Co-operation in SADC: The Suspension of the Organ for
Politics, Defence and Security, 7 S. AFR. J. OF INT'L AFF., 85, 86 (2000); Levitt, The Law on
Intervention, supra note 1, at 55.

25 SADC 1996 Communiqué, supra note 214,

216 ld

a Levitt, The Law on Intervention, supra note 1, at 55.

28 gy

29 evitt, African Interventionist States, supra note 8, at 35.
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security forces and the executive in 1994 also combined to ignite the
1998 crisis.”?® From 1997 onward, political tensions escalated as political
rifts continued unabated between LCD on one hand and the Basotho
National Party (BNP), Basotholand Congress Party (BCP), and the
Maramatlou Freedom Party (MFP) on the other.??' In early September
1998 such tensions found overt political expression when approximately
ten thousand opposition protestors camped outside the palace of King
Letsie I11.?22 Their protests arose amid allegations from opposition party
leaders that the LCD rigged the May 1998 elections in which it won
seventy-nine of Lesotho’s eighty voting districts.”® The situation was
further exacerbated by the delayed release of the findings of the Troika
Commission (consisting of Botswana, South Africa, and Zimbabwe) with
regard to the elections” and by Prime Minister Phakalitha Mosisili’s
dismissal of a well-respected military officer for sympathizing with
election demonstrators.?® Taken together, these factors exacerbated
political discontent among segments of the civilian populace and
numerous junior military officers, creating an extremely volatile
environment.?

On September 11, 1998, these officers began a mutiny, arguably
orchestrated by Finance Minister Retselisistoe Sekonyana’s BNP, against
the government.”” They arrested twenty senior military officials and
forced their commander, Lieutenant General Makhula Mosakeng, to
broadcast his resignation over Radio Lesotho.”® Consequently, several
violent clashes broke out between loyalist and opposition forces.””
When Mosisili returned from a SADC meeting in Mauritius on
September 15, he found the country in turmoil. Mutinous soldiers and
other protesters stole and impounded eighty government vehicles from
civil servants and stoned vehicles belonging to ministers, looted local
homes and businesses, burned down government buildings, prevented

w

2 Id. at 36.

w gy

w gy

224 The Troika Commission (or Langa Commission) was established by the parties at conflict to
investigate allegations of foul play by Lesotho’s Independent Electoral Commission and was
presided over by Pius Langa, the deputy president of South Africa’s Constitutional Court,
Militants and Monarchs, AFR. CONFIDENTIAL, Sept. 25, 1998, at 6.

25 Id. at 6 (text box titled “Military Mayhem”).

26 | evitt, African Interventionist States, supra note 8, at 36.

=)

28 Militants and Monarchs, supra note 224, at 5.

m
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government employees from going to work, and made death threats
against Mosisili and other senior officials.”° In addition, on September
18, opposition parties demanded the ‘“government’s resignation, the
dissolution of parliament and the appointment by the King of an interim
government including equal numbers from all major parties.”?' The
capital city, Maseru, was in chaos as elements in the Lesotho military
and police force, which appeared to sympathize with the protestors, took
no action to quell the mutiny.*

Fearing that a military coup d’état was imminent and uncertain
about how long loyalist forces could maintain law and order, Prime
Minister Mosisili requested that South Africa, Botswana, Zimbabwe, and
Mozambique militarily intervene to restore law and order to Lesotho in
“accordance with SADC agreements.””* Nevertheless, his government
remained in effective control of the state.® On September 22, after
Zimbabwean Robert Mugabe, president and former chairman of the
OPDS,* allegedly refused to receive communications from Buthelezi
about the Lesotho crisis, South Africa sent six hundred troops and
Botswana sent two hundred troops to Lesotho pursuant to Mosisili’s
request.” South African forces launched a robust intervention early that
morning, which resulted in the deaths of 49 soldiers on both sides and the

20 5A Troop Alert as Meseru Mutinies, MAIL & GUARDIAN ONLINE (Johannesburg), Sept. 24, 1998,

http://www.mg.co.za/articledirect.aspx ?articleid=181249&arca=%2farchives__print_edition%?2f;

Mayhem Spreads Throughout Lesotho, MAIL & GUARDIAN ONLINE (Johannesburg), Sept. 24,

1998, http://www.mg.co.za/articledirect.aspx?articleid=214086&arca=%2farchives__online__

edition%2f.

Levitt, African Interventionist States, supra note 8, at 36.

.

23 Id. 1t is doubtful that SADC could validly invoke a right of humanitarian intervention. At the

time of the intervention, there were no widespread violations of human rights that amounted to

grand human suffering: the government had not collapsed, nor was it descending into anarchy.

Although it is debatable whether the LCD government was in the process of being violently and

illegally dislodged, the people of Lesotho were arguably ambivalent about the mutiny or

attempted coup. Consequently, South Africa and Botswana were entitled to rely on SADC law

and Mosisili’s request as bases for intervening.

Levitt, African Interventionist States, supra note 8, at 37.

SADC 1996 Communiqué, supra note 214. See generally SADC, Strategic Indicative Plan for

the Organ on Politics, Defense and Security Cooperation, Aug. 5, 2004 [hereinafter SADC Plan

for the Organ for Politics, Defense & Securityl, available at http://www.sadc.int/

english/documents/legal/protocols/politics.php#2; Breytenbach, supra note 214, at 85; Maxi van

Aardt, The SADC Organ for Politics, Defence and Security: Challenges for Regional Community

Building, S. AFR. J. OF INT'L AFF., Winter 1997, at 144.

6 South Africa and Botswana later increased these numbers to 1000 and 460, respectively. To a
Lirtle Kingdom, AFR. CONFIDENTIAL, Oct. 9, 1998, at 6-7.

23

234
23
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capture of 170 mutinous Lesotho soldiers.”®” Botswana contingents

arrived later in the day.”® Arrival of reinforcements from South African
and Botswana exacerbated the crisis;** nevertheless, by the end of
October 1998 Maseru began to return to normal, and the LCD and
opposition parties signed a tentative peace agreement.?*

2. South Africa and Botwana’s SADC Intervention

The South African and Botswanan intervention in Lesotho can
legally be justified as a SADC operation because it took place under the
“authoritative veil” of SADC, among other reasons;**' however, from an
operational standpoint, it clearly was not coordinated by the SADC
secretariat or other authority in the organization. It was, rather, an ad hoc
operation conducted by South Africa and Botswana in accordance with
or under SADC law.?® This point explains why some analysts have,
perhaps rightly, scrutinized the political and operational problems
associated with the status and function of the OPDS vis-a-vis the Lesotho
crisis.*® Hence, a distinction must be drawn between legal and
operational concerns related to the mission, as the legal framework for
the OPDS had already been adopted at the time of the intervention, and
thus it forms an important part of the jus ad bellum in the southern
African region.”

Like Doe, Kabbah, Vieira, and Patasse, Mosisili requested
outside assistance to restore law and order and preserve his government.
What makes the Lesotho intervention unique is that it was the first

57 Verbatim MAIL & GUARDIAN ONLINE (Johannesburg), Sept. 25, 1998, http://www.mg.co.za/
articledirect.aspx?articleid=208438&area=%2farchives__print_edition%2f (quoting Nelson
Mandela).

28 1 evitt, African Interventionist States, supra note 8, at 37.

™ Id.

20 14

#! Id. at 35-40.

22 Id. at 40. South Africa and Botswana’s intervention in Lesotho was similar to Nigeria’s in
Liberia (1990) and Senegal and Guinea’s into Guinea-Bissau (1998) except that the Lesotho
operation was not followed by a formal SADC or UN operation as was the case in the
aforementioned examples.

23 Id. One key reason why the OPDS was dysfunctional was because of geopolitical tensions
between Mandela and Mugabe. For example, Mandela wanted it to be under the political and
jurisdictional contro! of the Summit of the Heads of State and Government of SADC whereas
President Mugabe insisted that it be autonomous.

24 For purposes of this analysis, whether South Africa and Botswana followed internal SADC
procedures before deploying forces does not appear to affect the legality of the operation in the
broad sense or invalidate it from being a hard example of PDL
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intervention by a regional organization to safeguard a DCG in the
southern Africa region and serves as yet another example of the
readiness of African regional organizations to use force to protect
democracy or legitimate rule.

In the wake of the Lesotho operation, SADC made concerted
efforts to strengthen the legal and operational bases for future peace and
security operations and eventually adopted a protocol on politics,
defense, and security cooperation.

C. THE SADC CONFLICT PROTOCOL

The SADC Protocol on Politics, Defense and Security
Cooperation formally came into force on March 2, 2004. It aims to
strengthen the OPDS by supporting cooperation in regional security
through conflict management and coordination of member states in
international and regional peacekeeping, including enforcement
measures.”®  Furthermore, as with Paragraph 46 of the ECOWAS
framework, Article 11(2)(b) of the SADC Protocol sets out elaborate
criteria for when the OPDS may authorize regional intervention in
internal conflicts. These criteria include when there is (1) large-scale
conflict or violence between sections of the population of a state or
between the state and/or its armed or paramilitary forces and sections
of the population; (2) a threat to the legitimate authority of the govern-
ment (such as a military coup); (3) a condition of civil war or insurgency;
and (4) any crisis that could threaten the peace and security of other
member states.*® Under the protocol, the OPDS may also decide to
intervene in a state when a conflict “threatens peace and security in the
region.”*

Hence, the laws of SADC codify not only a right to PDI but also
the right of the community to quell nearly every conceivable type of
threat to legitimate authority and safeguard legitimate regimes
irrespective of their political character. The development of ECOWAS
and SADC rules on the preservation of DCGs coincided well with the
emergence of the African Union and its new framework for protecting
against unconstitutional changes of government.

5 SADC, Protocol on Politics, Defense and Security Co-operation, art. 2(f)(k), Aug. 14, 2001,
available at htip://www.sadc.int/english/documents/legal/protocols/politics.php#2.

6 Id. art. 11(2)(b) (emphasis added).

7 Id. art. 11(2)(a)(iii).
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V1. THE AFRICAN UNION

The Constitutive Act of the African Union came into force in
March 2001.*¥ The Act lays out a completely new security and
governance framework for the African continent. The African Union’s
new European Union-like structure varies considerably from that of its
predecessor, the Organization of African Unity.

Article 4, on the principles of the African Union, includes three
very important provisions on regional security, peacekeeping, and
democracy: One accords the union the “right” to intervene in a member
state in respect of ‘“‘grave circumstances,” namely, war crimes,
genocide, and crimes against humanity;* another accords member
states the “right” to request the AU to intervene in order to restore
peace and security;*° and the third provision condemns and rejects
unconstitutional changes of government.”®  These provisions
complement and “continentalize” those enumerated in ECOWAS and
in SADC law. :

Nearly two years after the adoption of the Constitutive Act the
AU expanded its authority to employ force in AU member states with
the adoption of the Protocol on Amendments to the Constitutive Act of
the African Union.*? Specifically, the protocol expanded the scope of
Article 4(h) to not only empower the AU with the power to intervene in
member states to prevent war crimes, genocide, and crimes against
humanity but also when there is a “serious threat to legitimate order”,
which goes beyond the horatory and toothless “right” of condemnation
and rejection provided for in the Constitutive Act.**® It also modifies
and expands the powers enumerated in the AUPSC Protocol from
merely imposing sanctions in response to unconstitutional changes of

2% The Constitutive Act of the African Union, art. 4(h), July 11, 2000, available at
http://www.africa-union.org/root/au/AboutAU/Constitutive_Act_en.htm, reprinted in AFRICA:
SELECTED DOCUMENTS, supra note 60, at 35, 41.

™ Id., reprinted in AFRICA: SELECTED DOCUMENTS, supra note 60, at 35, 41.

0 1d. at 4(g), reprinted in AFRICA: SELECTED DOCUMENTS, supra note 60, at 35, 41.

BV Id. at 4(p), reprinted in AFRICA: SELECTED DOCUMENTS, supra note 60, at 35, 41.

32 African Union, Protocol on Amendments to the Constitutive Act of the African Union (2003),
available at  http://www.africa-union.org/root/au/Documents/Treaties/treaties.htm  (follow
“Protocol on Amendments to the Constitutive Act of the African Union” hyperlink) [hereinafter
African Union, Amendments to the Constitutive Act Protocol] (adopted by the 1st Extraordinary
Session of the Assembly of the Union in Addis Ababa, Ethiopia, on Feb. 3, 2003 and by the 2d
Ordinary Session of the Assembly of the Union in Maputo, Mozambique, on July 11, 2003). The
Protocol came into force on July 25, 2006.

3 Id. at art. 4(p).
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government to the use of force to reverse them. The AU’s expansion of
the right to use force to safeguard legitimate order essentially codifies a
right to PDI in AU law and serves as yet another example of the
crystallization of a norm of PDI in Africa.

A. THE NEW PARTNERSHIP FOR AFRICA’S DEVELOPMENT

The AU’s new approach to safeguarding democracy was further
elaborated in the New Partnership for Africa’s Development (NEPAD),
which is a framework of interaction and program of action established by
African leaders to renew the continent through a series of initiatives in
conflict mitigation, democracy and governance, human rights and the
rule of law and security, among others.>*

The Peace and Security and Democracy and Political
Govemnance initiatives of NEPAD acknowledge that development is
impossible in the “absence of true democracy, respect for human rights,
peace and good governance.””® Under NEPAD, African states agreed to
“respect the global standards of democracy,” allowing for fair democratic
elections to “enable people to choose their leaders freely” and achieve
“basic standards of good governance and democratic behavior.”#

The crises in Sdo Tomé and Principe would serve as the AU’s
first real test of its commitment to democracy.

B. SAO TOME AND PRINCIPE

On July 15, 2003, while he was attending an African/African-
American summit in Nigeria,”’ President Fradique de Menezes of Sao
Tomé and Principe was dislodged in a bloodless coup d’état by a small
group of junior military officials, led by Major Fernando Pereira.>® The
coup leaders captured Prime Minister Maria das Neves, Natural
Resources Minister Rafael Branco, Defense Minister Fernando Danqua,
and Finance Minister Maria Tebiis Torres.® The government officials

34 New Partnership for African Development, I 47-49, October 2001, http://www.nepad.org/
2005/files/documents/inbrief.pdf.

5 14.979.

6 Id. See also id. § 82.

37 Kudos for Obasanjo's Bullying Diplomacy, AFR. ANALYSIS, Aug. 8, 2003, at 3, available at
ProQuest (search the Ethnic Newswatch database for “Obasanjo Bullying Diplomacy™).

8 Coup in Island State with Big Oil Reserves, UN INTEGRATED REGIONAL INFO. NETWORKS, July
16, 2003, available at 2003 WLNR 343477,

259 Desperados, AFR. CONFIDENTIAL, July 25, 2003, at 8.
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were released shortly after their capture after pressure from international
mediators coordinated by Congo-Brazzaville’s foreign minister,
Rodolphe Adada.*®

The coup included elements that attempted to seize power in
1988 along with former soldiers from apartheid South Africa’s infamous
32nd Buffalo Battalion.”' The coup seems to have been precipitated by
various internal and external actors vying for political power and
interests in the country’s oil reserves.”® However, coup leaders stated
that they chose to take action in response to the country’s poor standard
of living and chronic political instability.”®* There has been some
speculation that disgruntled members of the Christian Democratic Front
(FDC) helped organize the coup, given allegations of corruption in the

0 1d.

' Troubled Waters Over Oil: Oil Curses Another African State, THE ECONOMIST, July 19, 2003, at
37. See also Sao Tome and Principe: Mercenaries, Corruption and Poverty Complicate the
Road to an Oil Boom, U.N. OFFICE FOR THE COORD. OF HUMANIT'N AFFAIRS, Sept. 9, 2006,
http://www.irinnews.org/print.asp?ReportID=47129; Gerhard Seibert, Coup d’état in Sdo Tomé e
Principe: Domestic Causes, the Role of Oil and Former “Buffalo” Battalion Soldiers 4, Inst. For
Security Stud., paper 81 (Nov. 2003), available ar http://www.iss.co.za/pubs/papers/
81/paper81.pdf; Johann Smith, Inst. for Security Stud., Memorandum on S. Tomé ¢ Principe 5,
n.l (July 17, 2003), available ar http://www.iss.co.za/AF/current/sactomejul03.pdf. The FDC
was founded in the late 1990s by former members of the National Resistance Front of Sdo Tomé
and Principe (FRNSTP). The group was in opposition to the socialist policies of Sio Tomé
president Manuel Pinto da Costa and was exiled to Liberville, Gabon. President Omar Bongo of
Gabon supported the group because he wanted to prevent Sdao Tomé and Principe from being
integrated into the alliance of Algiers, Conakry, Brazzaville, and Luanda. Once Sio Tomé and
Principe began to liberalize, Bongo reconciled with the ruling party and expelled the FRNSTP.
The group sought refuge in Kribi, Cameroon, in 1986. After cleavages emerged in the group,
most members of the FRNSTP left Cameroon and sought asylum in the South African-controlled
area of Walvis Bay in Nambia. The majority of those relocated to Nambia were descendants of
Cape Verdian contract workers. They were detained as illegal immigrants by South Africa and
forced to either fight with the 32d Buffalo Battalion or remain in prison. Fifty-three members of
the FRNSTP fought for the apartheid regime of South Africa and gained South African
citizenship. The 32d Buffalo Battalion was based in northern Nambia and was used as special
forces for operations inside of Angola. After Nambia achieved independence in 1990, many of
the soldiers began to work for the South African security/mercenary company Executive
Outcomes. The remaining members of the FRNSTP who remained in Gabon led an invasion of
forty-four mostly unarmed men to overthrow Sdo Tomé’s president in 1988. Sio Tomé security
forces quickly detained the group, which had traveled to the country by canoe. Most of the
conspirators were tried by a local court in 1989. However, President da Costa pardoned all of
them in April 1990. Later that year the FRNSTP members, including 2003 coup leader Sabino
dos Santos, formed the FDC. After Executive Outcomes was disbanded in 1998, former
FRNSTP members, including the co-leader of the 2003 coup, Alércio Costa, joined their old
comrades in the FDC.

%2 Michael Peel, Middle East and Africa: Leader of Sao Tome Coup Calls for Fresh Elections, FIN.
TIMES (London), July 18, 2003, at 6.

3 Gethin Chamberlain, Sao Tome Coup Linked 10 Oil Reserves, SCOTSMAN (Edinburgh), July 17,
2003, at 12.
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way Menezes awarded oil contracts for reserves located in a zone that is
being jointly developed with Nigeria.? The waters separating Nigeria
and S3o Tomé and Principe contain an estimated six billion barrels of
0il.?®

In particular, the International Monetary Fund determined that
deals with Exxon Mobil and Nigeria-based Chrome were unfair.”® The
president’s attempts to renegotiate the contracts led to his public
admonishment by senior members of the political class.?’ In January
2003 the president dissolved parliament, partly because of disagreements
over the right of the executive to negotiate oil deals.*® Soon after, the
parliament was reinstated, but tensions remained over a payment the
president received from an oil firm and allegedly used for campaign
purposes.” In addition, in October 2002 Menezes dismissed Gabriel
Costa as prime minister and replaced him with Maria das Neves.” The
president made the change following complaints from the army that
Costa improperly promoted two high-ranking officers.””* The new prime
minister appointed fourteen new government ministers.*’

The coup was short-lived because of opposition to it by Nigeria,
the AU, and other stakeholders.”””> On the day of the coup, Menezes
appealed to the international community and specifically to the
governments of Angola and Nigeria to restore him to power.”’* The coup
met with a “storm of international protest . .. as neighboring countries,
the Africa Union, as well as the United States and the United Nations
strongly condemned the one day-old coup. The common position has

4 Sao Tomé and Principe: Mercenaries, Corruption and Poverty Complicate the Road to an Oil
Boom, supra note 261, at 3.

265 Peel, supra note 262, at 2.

2 Troubled Waters Over Oil: Oil Curses Another African State, supra note 261. See also Daphne
Eviatar, Sao Tome Residents Hope For Oil Riches Corruption Fears Temper Hopes, BOSTON
GLOBE, Nov. 30, 2003, at A8 (explaining that, in 1997, a small Houston-based oil company,
Environmental Remediation Holding Corp. (ERHC) guaranteed $5 million for drilling rights in
Sdo Tomé. When Menezes was elected in 2001, he renegotiated the unfair contract after Exxon
Mobil was brought in by ERHC. However, it was later revealed that Menezes received $100,000
from the chairman of ERHC. Menezes said the money was a campaign contribution.).

7 Troubled Waters Over Qil: Oil Curses Another African State, supra note 261.

28 Chamberlain, supra note 263, at 2.

%9 14

2 New Cabinet: Maria das Neves is the Archipelago’s First Woman Prime Minister, 39 AFR. RES.
BuULL. 15,036 (2002).

m

272 Id

1 Seven-day Junta: Announced as an “International SOS,” Oil Interests and the Chances of
Future Gain are Likely to Have Been the Underlying Motive, 40 AFR. RES. BULL. 15,385 (2003).

24 Smith, supra note 261, at 2-3. See also Seibert, supra note 261, at 5.
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been that the events in STP [Sdo Tomé and Principe] amount to an
unconstitutional change of government and that STP’s constitutional
legality must be restored as soon as possible.”” The Nigerian
government condemned the coup as “a gross violation” of the African
Union Constitution.””® President Joaquim Chissano of Mozambique,
former chairman of the AU, likewise condemned the coup?”” and stated
that the “sole purpose of any negotiation was to restore constitutional
order to Sdo Tomé.””® Secretary-General Annan also condemned the
coup and called for the “unconditional restoration of constitutional
order.”*”

International ‘pressure and ‘hard diplomacy by Angola, Nigeria,
the Economic Community of Central African States, the Community of
Portuguese-Speaking Countries, the United States, and Portugal provided
little wiggle room for the junta.® President Obasanjo’s stern diplomacy
produced a peace accord and led to the restoration of Menezes to
power.”®" The UN praised the restoration of constitutional order; Annan
stated that the “positive outcome of the crisis in Sao Tome and Principe
reflects not only the will of African States to work together towards the
settlement of crises affecting countries on the continent, but also their
determination to promote and safeguard democracy.”*?

The coup in Sdo Tomé and Principe provided the first test for the
AU’s new peace and security framework. While no intervention was
necessary, the AU’s use of coercive diplomacy to enforce its rules on
unconstitutional changes of government amounted to PDI. It
demonstrated that African states are no longer willing to accept as fait
accompli unconstitutional seizures of power and that, at the very least in

25 Smith, supra note 261, at 2.

76 Chamberlain, supra note 263.

7 Coup in Island State with Big Oil Reserves, supra note 258.

*® No Military Intervention Yet, AGENCIA DE INFORMACAO DE MOCABIQUE, July 21, 2003,
available ar 2003 WLNR 478118.

? Press Release, Secretary-General, Secretary-General ‘Strongly Condemns’ Coup D’Etat in Sao
Tome and Principe, U.N. Doc. SG/SM/8781 AFR/666 (July 16, 2003).

0 Seibert, supra note 261, at 6. See also Seven-day Junta, supra note 273, at 15,385-86.

B Kudos for Obasanjo’s Bullying Diplomacy, supra note 257.

22 Press Release, Secretary-General, Secretary-General Welcomes Restoration of Constitutional
Order, Commends Mediation Efforts, in Sao Tome and Principe, U.N. Doc. SG/SM/8791
AFR/676 (July 25, 2003).
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Africa, there has been a normative legal shift in the jus ad bellum toward
the recognition of democracy as an enforceable right. 2*

In 2003, building on its conflict mitigation experiences and in
the wake of its involvement in resolving the conflict in Sdo Tomé and
Principe, the African Union adopted a peace and security protocol to
evolve further its peacemaking and collective security capability.

C. THE AU PEACE AND SECURITY PROTOCOL

The protocol establishing the Peace and Security Council of the
African Union (AUPSC) came into force on December 26, 2003, and
serves as the first continent-wide regional collective security system.?
The AUPSC is empowered to carry out several important functions
that complement and evolve Africa’s collective security
mechanisms.”® Its key function is to promote peace, security, and
stability in Africa through early warning, preventive diplomacy,
mediation, and, most importantly, peace support operations,
intervention, humanitarian action, disaster management, peace-building,
post-conflict reconstruction, and any other function as may be decided
on by the African Union.®® The AUPSC may authorize the use of
force in multiple contexts, including to safeguard democracy, thwart
conflict or protect human rights, ensure access to humanitarian
agencies, and deliver humanitarian relief during natural disasters.?’

The AUPSC protocol empowers the AU to engage in
numerous activities, from policy oversight to full-fledged military
intervention.” Furthermore, the AUPSC is charged with instituting

8 As discussed in preceding sections, the AU’s commitment to democracy and the rule of law
would be tested two years later in Togo. See generally supra notes 155-83 and accompanying
text.

African Union, Protocol Relating to the Establishment of the Peace and Security Council of the
African Union (July 9, 2002), available at http://www.africa-union.org/root/auw/organs/
psc/Protocol_peace%20and%20security.pdf [hereinafter African Union, Peace and Security
Council Protocol], reprinted in AFRICA: SELECTED DOCUMENTS, supra note 60, at 163. See also
Jeremy 1. Levitt, The Peace and Security Council of the African Union and the United Nations
Security Council: The Case of Darfur, Sudan, in THE SECURITY COUNCIL AND THE USE OF
FORCE 213-51 (Niels Blokker & Nico Schrijver eds., 2005); Jeremy 1. Levitt, The Peace and
Security Council of the African Union: The Known Unknowns, 13 TRANSNAT’L L. & CONTEMP.
PROBS. 109, 118 (2003).

See generally Levitt, The Peace and Security Council of the African Union, supra note 284.
African Union, Peace and Security Council Protocol, supra note 284, art. 6, T{ (a)-(f), reprinted
in AFRICA: SELECTED DOCUMENTS, supra note 60, at 163, 168.

7 Id. ant. 7, [ 1(a)-(m), reprinted in AFRICA: SELECTED DOCUMENTS, supra note 60, at 163, 169.
28 1d., reprinted in AFRICA: SELECTED DOCUMENTS, supra note 60, at 163, 169.
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“sanctions whenever an unconstitutional change of Government takes
place,””® employing force to protect against a serious threat to
legitimate order,” implementing “common defense policy,””' and
co-coordinating and cooperating with subregional and regional
mechanisms (and the United Nations), particularly on peace and security
issues.® AU member states are bound by AUPSC decisions and
actions and “shall extend full cooperation to, and facilitate action by, the
Peace and Security Council for the prevention, management and
resolution of crises and conflicts.”*”

The AUPSC protocol confers on the AU more explicit legal
authority to engage in peace enforcement than the UN Charter does the
Security Council. The AU Constitutive Act and AUPSC Protocol
clearly delineate the circumstances under which PDI may take place:
when regimes come to power extraconstitutionally, to protect against a
serious threat to legitimate order,” and during any other breakdown
of law and order as determined by the organization. Against this
background, it is more than evident that the AUPSC framework was
a response to Africa’s fragile security environment and reflects African
leaders’ recognition that an apparatus was needed to deal with any and all
security issues, especially serious threats to legitimate order and illegal
seizures of power.”*

2 Id. art. 7,9 1(g), reprinted in AFRICA: SELECTED DOCUMENTS, supra note 60, at 163, 169.

20 African Union, Amendments to the Constitutive Act Protocol, supra note 252, art. 4(h).

2! African Union, Peace and Security Council Protocol, supra note 284, art. 7, q 1(h), reprinted in
AFRICA: SELECTED DOCUMENTS, supra note 60, at 163, 169.

Id. art 7, q 1), reprinted in AFRICA: SELECTED DOCUMENTS, supra note 60, at 163, 169.

Id. art 7,9 4, reprinted in AFRICA: SELECTED DOCUMENTS, supra note 60, at 163, 170.

It appears that the expansion of Article 4(h) under the protocol amending the AU Constitutive
Act to protect against a serious threat to legitimate authority lowers the threshold for intervention
from instances where constitutionally valid regimes have been overthrown to cases where there
are grave threats against them. African Union, Amendments to the Constitutive Act Protocol,
supra note 252, art. 4(h).

The AU’s PDI regime has become even stronger with the emergence of the Draft African
Charter on Democracy, Elections and Governance, which not only confirms that democracy is a
basic and enforceable right, but also permits intervention when “illegal means of accessing
power constitute an unconstitutional change of government” such as a “military coup d’etat
against a democratically elected government”; “intervention by mercenaries to replace a

2, e

democratically elected government”; “replacement of democratically elected government by
armed dissidents and rebels”; “refusal of an incumbent government to relinquish power to the
winning party after free, fair and regular elections”; and/or “manipulation of constitutions and
legal instrument for prolongation of tenure of office by a incumbent regime”. Draft African
Charter on Democracy, Elections and Governance, Art. 27 (2006) (unpublished document, on

file with author).
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D. AFRICA’S DARING EXAMPLE

The willingness of African states and institutions to codify a right
to PDI and to openly condemn in the continent’s foremost political body
undemocratic seizures of power is a remarkable achievement and
advancement in the jus ad bellum. Even more surprising is the
willingness of African nations to contract away sovereignty and
authority and to endow an organization with the political and legal
clout to intervene in their internal affairs to safeguard democracy and
human rights.

VIL. FINAL WORDS

The birth of this seemingly new African liberalism on the
regional security and democracy fronts has resulted in a whittling
away of the absolutist/positivist mantle of state sovereignty and
nonintervention and an acceptance of the logic of sovereignty as
responsibility.®® Africa’s new paradigm of interventionism is not
only taking seriously its responsibility to protect human rights and
democracy®”’ but also helping to destroy the “tragic myth that the
interests of the people are one with those of their national
governments” (e.g., AU and ECOWAS action in Togo).”® Here, the
nexus between democracy and responsible governance is
unmistakable. While it is true that political elites often have mixed
motives for supporting particular policy prescriptions, democrats and
autocrats alike recognize that peace, security, and stability are
precursors to accessing the foreign capital needed to create enabling
environments for authentic political and economic development.
Both reformers and thieves acknowledge that it is necessary to have
some measure of stability to effectuate positive change in, or pilfer,
the state; hence, there are incentives for both democrats and autocrats to
operate in stable, conflict-free environments. This fact may explain the

2% See FRANCIS M. DENG ET AL., SOVEREIGNTY AS RESPONSIBILITY: CONFLICT MANAGEMENT IN
AFRICA xvii (1996).

#7 See generally Jeremy 1 Levitt, The Responsibility to Protect: A Beaver without a Dam?, 25
MicH. J. INT’L L. 153 (2003) (reviewing ICISS, The Responsibility to Protect, supra note 4;
ICISS, The Responsibility to Protect: Bibliography, supra note 4).

% Ibrahim J. Gassama, Safeguarding the Democratic Entitlement: A Proposal for United Nations
Involvement in National Politics, 30 CORNELL INT’L L.J. 287, 333 (1997).
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general consensus among political elites in Africa to bestow regional bodies
with the authority to employ force to safeguard DCGs.

African states and their organizations have created the world’s
most advanced and legally coherent frameworks to combat conflict and
regional insecurity and protect democracy.”® No other nations or regions
have offered comparable structures nor demonstrated a similar willingness
to sacrifice human and tangible resources and sovereignty for peace and
democracy. While not every African intervention discussed above
qualifies as PDI, the continuity in state practice and treaty-law
developments confirms the existence of, and strengthens, the PDI norm.

The PDI norm has been spurred not only by state practice and treaty-
law developments in Africa but by universal international law and practice and
several interconnected occurrences, including the popular intervention by the
UN and OAS in Haiti in 1994, recent decisions of the UN Credentials
Committee not to accredit regimes that come to power by overthrowing
democratic governments, and stern UN statements and declarations on the
sanctity of democracy and the unlawfulness of unconstitutional seizures of
power. For example, Secretary-General Annan stated that the “success of
Africa’s third wave depends equally on respect for fundamental human
rights” and democratic rule*® As previously noted, he has made the case
that African states can no longer tolerate coups against elected
governments or illegal seizures of power by military cliques and that the
international community and African states must be dedicated to a new
doctrine of African politics: “Where democracy has been usurped, let us
do whatever is in our power to restore it to its rightful owners, the
people.””®" Elsewhere I have argued that “Annan’s comments arguably
marked the beginning of a pendulum shift away from the UN’s practice
of silence and inaction on issues it traditionally considered internal or
within the exclusive jurisdiction of states—and to a new doctrine that

¥ However, the Organization of African States’ adoption of the Inter-American Democratic
Charter (2001) and Resolution 1080 (XXI-O/91) on representative democracy seem to indicate
the organization’s willingness to eventually build a viable conflict maintenance system.
™ press Release, The Secretary-General, Secretary-General Calls for Efforts to Unleash African
‘Third Wave’ Based on Democracy, Human Rights, and Sustainable Development, U.N. Doc.
SG/SM/6245/Rev.1 AFR/9/Rev.1 (June 2, 1997).
Id. Annan has also appealed to the international community to “ostracize and isolate putschists”
and avoid mere passive verbal condemnations of coups against DCGs. He has even encouraged
ECOWAS to “deal” with elected governments that “violate constitutional norms and flout basic
principles of good governance.” Press Release, The Secretary-General, Good Governmance [sic]
Essential for Political Stability, Economic Growth Says Secretary-General in Message to West
African Summit, U.N. Doc. SG/SM/9090 AFR/799 (Dec. 19, 2003) (delivered by Mr. Ahmedou
Ould-Abdallah, Special Representative of the Sec’y-General and Chief of UN Office for West
Africa).
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overrides state sovereignty to protect human rights and democracy.”*®

Similarily, African states were the first to substantially force the
pendulum to swing and hence are largely responsible for any normative
shift.

Africa’s new interventionism (backed by hard law), taken together
with the international community’s new attitude against unconstitutional
seizures of power, has not only influenced state behavior inside and outside
Africa; it has also added significant weight and shape to the development of
the corpus of international law including the emerging norm of PDI and the
doctrine of humanitarian intervention. Although it may be too early to claim
that a right of PDI exists under customary international law, its recognition as
a treaty-based right and one firmly established in customary regional law in
Africa and arguably Latin America is both timely and futuristic.

32 Jeremy 1. Levitt, lllegal Peace?: An Inquiry into the Legality of Power-Sharing with Warlords
and Rebels in Africa, 27 MICH. J. INT'L. L. 495, 568 (2006).






