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judges to consider their own biases.

One of the difficulties in getting the judiciary to understand the
realities that many employees face in the workplace is the disconnect of
federal judges from the role of employees.

Federal judges don’t have a “boss,” in any meaningful sense of the
word. Indeed, many of them have not had a boss for a very long time.
They enjoy virtually unassailable job security. They are used to the
people working immediately around them — clerks, secretaries, staff
attorneys — doing what the judge wants. And when they have an un-
pleasant interaction with a colleague, it is still an unpleasant interaction
among e:quals.”367

But even if federal judges are in equal positions with other judges within
their hierarchy, how many times would a male federal judge get to call a
female federal judge a “bitch” before she and other judges agree that the
term is being used in a gendered way and that such use “create[s] a
working environment in which [the female judge] could rationally
consider herself at a disadvantage in relation to her male co-workers by
virtue of being a woman”?*® This hypothetical question is based on
actual cases®® And it is not far-fetched, some judges violate
employment laws.”® In my hypothetical the perpetrator and target are

Eyer, supra note 38, at 1293-1302. Many Americans cannot reconcile their belief in “meritocracy”
with discrimination on the job. /d. at 1304-11. Additionally, there are cognitive processes at work,
such as someone’s views on the existence or non-existence of discrimination, which predispose a
person to see discrimination or not see it. /d. at 1311-18.

367. Nancy Leong, FEMINIST LAW PROFESSORS, When the Harasser is the Boss (Mar. 30,
2011), http://www.feministlawprofessors.com/2011/03/when-the-harasser-is-the-boss/.

368. This hypothetical mirrors the type of hypotheticals raised by Supreme Court Justices. See
Richard Wolf, Supreme Court Seeks Answers from ‘Wild Hypotheticals’, USA TODAY (Oct. 23,
2013, 7:01 pm.), http://www.usatoday.com/story/news/politics/2013/10/23/supreme-court-
hypothetical-questions/3108881/.

369. See Robert J. Gregory, You Can Call Me a “Bitch” Just Don’t Use the “N-Word”: Some
Thoughts on Galloway v. General Motors Service Parts Operations and Rogers v. Western Southern
Life Insurance Co., 46 DEPAUL L. REV. 741, 753-56 (1997) (criticizing grant of summary judgment
in favor of employer/defendant in hostile work environment case where a woman was repeatedly
called “bitch” and “sick bitch”). Bur see Passananti v. Cook County, 689 F.3d 655 (7th Cir. 2012)
(reversing grant of summary judgment and holding that “question of whether the frequent and
hostile use of the word ‘bitch’ by the employee’s supervisor was a gender-based epithet that
contributed to a sexually hostile work environment was for the jury”).

370. See e.g., Martha Neil, Federal Judge Samuel Kent Resigns, as Senate Impeachment Trial
Looms, Jun 25, 2009, http://www.abajournal.com/news/article/federal judge samuel_kent_resigns_
as_senate_impeachment_trial_looms/ (“Kent pleaded guilty to obstruction of justice ... in a case
concerning his testimony about his since-admitted nonconsensual sexual contact with two federal
court employees in Texas”). In the legal system we seem to forget that judges are human beings
who sometimes act on racially and sexist discriminatory impulses just like many other persons in
American workplaces.
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Judges. 1did this to encourage judges to try to place themselves in the
shoes of employees in the cases that are brought before them.*"'

Some judges may naturally align themselves, implicitly or
explicitly, with the interests of employers rather than with the plight of
employees. And this is even more dangerous after the U.S. Supreme
Court decisions in Bell Atlantic Corp. v. Twombly’” and Ashcroft v.
Igbal’” Twombly and Igbal’s “plausibility standard” has made it more
difficult for plaintiffs to survive the motion to dismiss stage.”’* The
Supreme Court has essentially given judges “an invitation for the
exercise of judicial subjectivity, for judges to ‘fill in the gaps’ of the
truncated factual or legal record with what ‘they know’ or, more
significantly, what they think they know.”*” This is highly problematic
in employment cases because judges will now rely even more on
“cognitive processes” that have been shown by social psychological
research to produce bias.’”® The biases of particular judges are formed
based on their backgrounds and experiences.”’

The root of some federal judges’ bias in favor of employers may
stem from the similar roles and characteristics shared by most judges
and employers. First, the federal bench, the forum where most
employment cases are litigated, is still dominated by White men.’”®
Accordingly, most federal judges do not have to contend with the issues
that employees who are plaintiffs in Title VII cases (mostly women and
minorities) confront. Second, many judges come to the -bench from - -

371.  Admittedly, judges, as their own bosses with lifetime appointments, are very far removed
from the experience of most employees. But they should at least try to understand what the
workplace is like for employees.

372, 550 U.S. 544 (2007).

373. 556 U.S. 662 (2009).

374. See Schneider & Gertner, supra note 361, at 772-75.

375. Id at 773.

376. Id at775.

371. See id. at 776 (“[Iln a discrimination case, perhaps even more than most, what is
plausible to one judge may not be plausible to another.”). The diversity (or lack thereof) of
background and experiences of federal law clerks also impacts judicial decision-making. See
Harvey Gee, Judicial Perspective and Mentorship at the Supreme Court: A Review Essay on In
Chambers: Stories of Supreme Court Law Clerks and their Justices, Edited by Todd C. Peppers and
Artemus Ward, 51 DUQ. L. REV. 217, 228-29 (2013). Law clerks inform judges and engage in
discussions with them about the ultimate outcomes of cases. See id. at 229. “[A]ccording to the
Administrative Office of the Court, a decline in the number of minority federal judicial law clerks
continued between the fiscal years 2006 and 2010.” /d. (citing Todd Ruger, Statistics Show No
Progress in Federal Court Law Clerk Diversity, NATIONAL LJ. (May 2, 2012), http://
www.law.com/jsp/nlj/PubArticleNL]. jsp?id=1202551008298&Statistics_show_no_
progress_in_federal_court_law_clerk diversity&slretumn=20120913002730).

378. Kevin R. Johnson & Luis Fuentes-Rohwer, 4 Principled Approach to the Quest for
Racial Diversity on the Judiciary, 10 MICH. J. RACE & L. 5, 7 (2004) (citation omitted).
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large firms or from U.S. Attorney’s offices where they previously
advocated for the interests of big business and the federal government.*”
If they do not have a working class background, it is harder for them to
consider the circumstances of working class people.*®*® Third, for ail
intents and purposes, federal judges are employers themselves. Federal
judges make employment decisions, including whom they hire, promote,
and terminate.’®' They have great discretion over how they run their
chambers and over their employees’ conditions of employment.’*
Individually and collectively, federal judges act as employers in every
sense of the word,*® although employees cannot sue them for any
violations of employment laws.*** Federal judiciary employees cannot
file lawsuits against the judicial branch for unlawful discrimination,
sexual harassment, or other types of unlawful employment actions.*®’
The proclivity of some federal judges to see things from the
employer’s perspective (their bias) is evident in University of Texas
Southwestern Medical Center v. Nassar,’®® a case in which the Court
raised the standard of causation in retaliation cases under Title VIL.**
The Court’s plurality (Chief Justice Roberts and Justices Alito,
Kennedy, Scalia, and Thomas), all White men with the exception of
Justice Thomas, goes out of its way to protect the “financial and

379. The Homogeneous Federal Bench, N.Y. TIMES, Feb. 6, 2014, http://www.nytimes.com/
2014/02/07/opinion/the-homogeneous-federal-bench.html?ref=opinion&_r=3. Seventy-one percent
of President Obama’s federal judicial nominees are corporate attorneys. Bendery, supra note 45.

380. Gertner, A Judge Hangs Up Her Robes, supra note 71, at 60.

381. See Todd C. Peppers, Michael W. Giles & Bridget Tainer-Parkins, Inside Judicial
Chambers: How Federal District Court Judges Select and Use Their Law Clerks, 71 ALB. L. REV.
623, 627, 631 (2008).

382. See Stephen J. Choi, G. Mitu Gulati & Eric A. Posner, Are Judges Overpaid? A Skeptical
Response to the Judicial Salary Debate, 1 ). LEGAL ANALYSIS 47 (2009).

383. See Peppers, Giles & Tainer-Parkins, supra note 377, at 627, 631-32.

384. During the 106th Congress (1999-2000), Rep. Jesse L. Jackson, Jr. introduced a bill that
would have amended Title VII of the Civil Rights Act of 1964 to include the federal judiciary, but
the bill did not become a law. Congress Addresses Legislation on Range of Judiciary-Related
Issues, THE THIRD BRANCH, April 1999, http://www.uscourts.gov/News/TheThirdBranch/99-04-
01/Congress_Addresses_Legislation_on_Range of Judiciary-Related_Issues.aspx.  The Federal
Judiciary crafts its own employment grievance plan called the “Federal Judiciary Model
Employment Dispute Resolution Plan (Model EDR Plan).” Administrative Office of the U.S.
Courts, Human Resources, http://www.uscourts.gov/FederalCourts/UnderstandingtheFederalCourts/
AdministrativeOffice/DirectorAnnualReport/AnnualReport_2010/HumanResources.aspx.

385. Federal judiciary employees are “excepted service personnel” whose only process is
available under the Model EDR Plan as adopted by the particular court. Dotson v. Griesa, 398 F.3d
156, 160-61, 163 (2nd Cir. 2005), cert denied, 547 U.S. 1191 (2006).

386. 133 S.Ct.2517 (2013).

387. The “but-for” tort type causation standard adopted by the Court makes it easier for
employers to prevail on motions for summary judgment (something that the majority expressly
considered). See id. at 2532.
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reputational” interests of employers, including by making up a
hypothetical situation about a wronged employer and a scheming
employee who sets up the employer for a retaliation claim.”® But the
plurality does not come up with a hypothetical where the employee is the
wronged party and the employer (acting through an individual or
individuals) is the schemer that lies or fabricates a “legitimate, non-
discriminatory reason for the alleged adverse employment action” to
cover up its wrongdoing.®® Justice Ginsburg, dissenting and joined by
Justices Breyer, Kagan, and Sotomayor, recognized that the plurality is
driven by a “zeal” to protect employers.”®® She stated in the last portion
of her opinion: “Indeed, the Court appears driven by a zeal to reduce the
number of retaliation claims filed against employers.””'

The case of Ledbetter v. Goodyear Tire & Rubber Company’*
provides another illustration of the disconnect of some federal judges
from the reality of everyday employees. Lilly Ledbetter sued Goodyear
under Title VII and the Equal Pay Act of 1963, alleging that sex
discrimination-based poor performance evaluations she received earlier
in her career with Goodyear resulted in lower pay than her male
colleagues received throughout her tenure with the company.®” At the

388. Id at2531-32.

389. In'manyemployment cases, part of the employer’s.defense rests on whether the employer
can “articulate a legitimate, non-discriminatory reason for the alleged adverse employment action.”
See e.g., Natasha T. Martin, Pretext in Peril, 75 MO. L. REV. 313, 321 (2010) (analyzing burden-
shifting analysis in Title VII cases); see also Sandra F. Sperino, Litigating the FMLA in the Shadow
of Title ViI, 8 FIU L. REV. 501, 507-14 (2013) (exploring “how courts needlessly apply the three-
part burden-shifting test from McDonnell Douglas Corp. v. Green, developed in Title VII cases, to
FMLA claims”). A devious supervisor, for example, can set up an employee and fabricate a
legitimate, non-discriminatory reason. Moreover, individuals who act for employers can blatantly
lie and make up a “legitimate, non-discriminatory reason.” Some federal judges, as the plurality in
Nassar, go out of their way to give employers every benefit of the doubt. See e.g., Rocky v.
Columbia Lawnwood Reg. Med. Ctr., 54 F. Supp. 2d 1159 (S.D. Fla. 1999); Bettis v. Toys “R” Us,
No. 06-80334-C1V, 2009 WL 995476 (S.D. Fla. Apr. 13, 2009); Shannon v. Potter, No. 06-81301-
Cl1V, 2008 WL 4753732 (S.D. Fla. Oct. 29, 2008); Zedeck v. Target Corp., No. 07-60364-CIV,
2008 WL 2225661 (S.D. Fla. May 29, 2008); Sabatier v. Suntrust Bank, No. 06-20418-C1V, 2008
WL 108796 (S.D. Fla. Jan. 4, 2008). These judges ignore the reality that employers act through
individuals, human beings who sometimes lie, bully, and discriminate for unlawful reasons. See
generally NAMIE & NAMIE, THE BULLY AT WORK, supra note 62; see also Hosanna-Tabor, 132 S.
Ct. at 700 (denying employee her FMLA right to return to work, due to alleged concerns about
whether she was physically capable of returning to work, despite doctor’s medical clearance, and
subsequently terming her assertion of FMLA protections and refusal to quit as “insubordination”).

390. Seeid. at 2547 (Ginsburg J. dissenting).

391. /Id. (emphasis added).

392. 550 U.S. 618 (2007).

393. Id. at 661 (Ginsburg, J., dissenting). The Equal Pay Act claims were dismissed on
summary judgment at the district court level. /d. at 661.
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district court level, a jury awarded her compensation.”®* But the
Eleventh Circuit reversed the jury’s decision.”” In the end, the U.S.
Supreme Court in a five-four decision held that Ledbetter’s claims were
statutorily time-barred.”® Justice Alito wrote the plurality opinion
(joined by Chief Justice Roberts and Justices Scalia, Kennedy, and
Thomas), all White men with the exception of Justice Thomas.””’
Justice Ginsburg, the only woman on the Court at the time, wrote a
strong dissent (joined by Justices Stevens, Souter, and Breyer).””® She
explained the particular circumstances involved in pay disparity cases
and why it was difficult for employees to meet the statute of limitations
requirement (180 days from when the first paycheck disparity occurred)
as interpreted by the plurality.*” Justice Ginsburg further elaborated:

The Court’s insistence on immediate contest overlooks common char-
acteristics of pay discrimination. Pay disparities often occur, as they
did in Ledbetter’s case, in small increments; cause to suspect that dis-
crimination is at work develops only over time. Comparative pay in-
formation, moreover, is often hidden from the employee’s view. Em-
ployers may keep under wraps the pay differentials maintained among
supervisors, no less the reasons for those differentials. Small initial
discrepancies may not be seen as meet for a federal case, particularly
when the employee, trying to succeed in a nontraditional environment
[a male-dominated environment], is averse to making waves.*?

During a lecture at the University of Colorado Law School, Justice
Ginsburg explained that Ledbetter probably did not want to “rock the
boat” earlier in her career because she would have been labeled a
“troublemaker.”®'  Justice Ginsburg expounded that Ledbetter might
have known that had she sued early on, the employer could simply have
said that “it had nothing to do with her being a woman, she just didn’t
perform as well as the men.™” But, as time passed and Ledbetter
received good performance ratings and productivity awards, that defense
was no longer available.*> Moreover, many employers do not disclose

394, Id. at622.

395. Id at622-23.

396. Id. at 643.

397. Id. at621-43.

398. Id. at 643-61 (Ginsburg, J., dissenting).

399.

400. [d. at 645 (emphasis added).

401. Justice Ruth Bader Ginsburg, 4 Conversation with Associate Justice Ruth Bader
Ginsburg, 84 U. CoLo. L. REV. 909, 926 (2013).

402. Id

403. Id
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other employees’ salaries.”™ Therefore, Justice Ginsburg opined that
every time Ledbetter received a paycheck with less pay for equal work
her discrimination claim was renewed and she should have had 180 days
from each paycheck to file her lawsuit.**® Justice Ginsburg understood
the workplace conditions that a woman like Ledbetter, in a male-
dominated job, faced.*®

The fact that many judges position themselves in the shoes of
employers when they review the facts of employment cases may stem
from their identification with the privileges and circumstances of
employers. These privileges and circumstances may explain why some
judges give employers every benefit of the doubt and conclude on
motions to dismiss or on motions for summary judgment that even
egregious behavior does not rise to a level for which the employer
should be held liable.”” Moreover, when judges themselves are only
bound by internal proceedings that they control, some of them may have
conscious or unexamined biases*® that lead them to believe that other
employers should also be free from answering to charges by employees
in a court of law.**

To address the perceived bias of federal judges in favor of interests

404. Id.

405. Id

406. 1d. at925-26. See also Anderson, supra note 61; at 1739 (“As a person who had felt the -
sting of gender discrimination, [Minnesota Supreme Court Justice] Esther [Tomljanovich] brought a
fresh perspective to the bench. She knew what it was like to be on the outside looking in—to be
ignored or, even worse, treated as invisible.”).

407. Seee.g., Blasdel v. Northwestern University, 687 F.3d 813 (7th Cir. 2012).

408. “From a legal standpoint, it would be more productive to describe implicit bias as
‘unexamined bias’ rather than ‘unconscious bias.”” Williams, Double Jeopardy?, supra note 338, at
228.

409. And let us entertain at least another possibility why some judges rule the way they do in
discrimination cases. Some federal judges may privately believe that it is okay for employers to
discriminate, including for unlawful reasons. Cf. John S. Adams, Federal Judge Admits He Sent
Anti-Obama, Racist E-mail, USA TODAY (Mar. 1, 2012),
http://usatoday30.usatoday.com/news/nation/story/2012-02-29/Montana-judge-racist-
email/53307060/1 (“Montana’s U.S. District Chief Judge Richard Cebull on Wednesday admitted to
sending a racially charged e-mail about President Obama from his courthouse chambers.”); Debra
Cassens Weiss, Federal Appeals Judge is Accused of Racial Bias for Alleged Comments on
Criminal Propensities, ABA JOURNAL (June 4, 2013 8:33 AM),
http://www.abajournal.com/news/article/federal_appeals judge accused of racial bias for_allege
d_comments_on_crimin/ (“Judge Edith Jones of the New Orleans-based 5th U.S. Circuit Court of
Appeals is back in the news because of a Federalist Society speech in which she allegedly said
certain racial groups [(African Americans and Hispanics)] are predisposed to crime.”); Elie Mystal,
Judge Who Sent Racist Email Sent Lots Of Racist Emails. . . Probably Because He's Racist, ABOVE
THE LAW (Jan. 21, 2014 1:23 PM), http://abovethelaw.com/tag/judge-richard-cebull/ (reporting
about racist e-mails that Richard F. Cebull sent from his courthouse e-mail account when he was the
Chief Judge for the District of Montana).
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associated with employers, corporate America, and criminal
enforcement (prosecutors), the ALJ is asking Congress for more
professional diversity on the federal bench.*'® In a report issued on
February 6, 2014, the ALJ stated:

A truly diverse judiciary is one that not only reflects the gender, ethnic,
sexual orientation, and racial diversity of the nation, but is also com-
prised of judges who have been advocates for clients across the socio-
economic spectrum, seeking justice on behalf of everyday Americans.
As this report details, the federal judiciary is currently lacking in judg-
es with experience (a) working for public interest organizations; (b) as
public defenders or indigent criminal defense attorneys; and (c) repre-
senting individual clients—like employees or consumers or personal
injury plaintiffs—in private practice.411

Retired U.S. District Court judge Nancy Gertner (now a law professor at
Harvard) agrees that it is important for federal judges to come from
diverse socioeconomic backgrounds.*’>  Professor Anita Hill also
advocates for diversity on the bench beyond the ‘“traditional elitist”
qualifications.*® She credits the less than “traditional” professional
background of former U.S. Supreme Court Justice Sandra Day
O’Connor as a benefit to the highest court of the land.*"

Many professional women remain silent and do not file lawsuits
because the odds of employees winning federal lawsuits are stacked
against us, and lawyers and employers know this.*"> The results are
even worse for women of color.*'® These pro-employer outcomes in
federal lawsuits may encourage discrimination and harassment by
institutional actors (individuals) who are well aware that they can walk
the line and even cross the line with little chance of being held
accountable in a court of law. Women of color have a double target on
our backs—race and sex.

When we as a society, including judges, come to a place where we
acknowledge that employers (acting through individuals) sometimes
abuse, discriminate, and harass employees for unlawful reasons and that

410. See generally Broadening the Bench, supra note 70.

411. Id at4.

412.  Gertner, 4 Judge Hangs Up Her Robes, supra note 71, at 60.

413.  Anita F. Hiil, The Embodiment of Equal Justice under the Law, 31 NOVA L. REV. 237,
254-55 (2007).

414. Id. For a summary of Justice O’Connor’s contributions to U.S. Supreme Court opinions,
see Wilson Ray Huhn, The Constitutional Jurisprudence of Sandra Day O'Connor: A Refusal to
“Foreclose the Unanticipated,” 39 AKRON L. REV. 373 (2006).

415. See Beiner, supra note 338, at 1276.

416. Williams, Double Jeopardy?, supra note 338, at 225,
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such actions should result in civil punishment, maybe more individuals
will stop violating discrimination and harassment laws in American
workplaces.*'’” The hope is that more federal judges will try to see cases
from the perspective of employees and allow plaintiffs the opportunity to
proceed to trial before juries.*'®

VIII. PROPOSAL: SPEAK UP AND SUPPORT THE EQUALITY OF EVERY
WOMAN IN THE WORKPLACE!

The world has benefited from individual actions by persons that
became heroes and heroines by showing the audacity to speak up, to
organize, to seck change, and to start movements and revolutions. The
United States is the beneficiary of one such movement. It took a
revolutionary war and defiance to bring the experiment that is this nation
to fruition. Movements and revolutions often begin with the actions of
individuals.*® The actions by women described in this Article
demonstrate that change can happen when we dare to confront sexism,
racism, elitism, and many other “isms.” Identifying everyday acts of the
“isms” in the workplace and challenging them are the types of individual
actions that should become a daily process.**°

417. Professor Anita Hill expressed a similar sentiment when she explained that she did not
file a complaint when the harassment first-happened because society was not ready to accept the
validity of such claims. HILL, SPEAKING TRUTH TO POWER, supra note 8, at 132 (“And until society
is willing to accept the validity of claims of harassment, no matter how privileged or powerful the
harasser, [not filing complaints} is a choice women will continue to make.”).

418. See e.g., Hernandez v. Valley View Hosp. Ass’n, 684 F.3d 950, 957 (10th Cir. 2012)
(reversing a district court judge’s grant of summary judgment for the defendant employer because
the appellate court found that “a rational jury could find that [the plaintiff’s] workplace was
permeated with discriminatory intimidation, ridicule, and insult that was sufficiently severe or
pervasive to alter her conditions of employment”).

419. Most people can identify without much trouble at least one individual who started a
movement. The first one that came to my mind when 1 was thinking about this footnote is Rosa
Parks.

Most historians date the beginning of the modem civil rights movement in the United
States to December 1, 1955. That was the day when an unknown seamstress in Mont-
gomery, Alabama refused to give up her bus seat to a white passenger. This brave wom-
an, Rosa Parks, was arrested and fined for violating a city ordinance, but her lonely act
of defiance began a movement that ended legal segregation in America, and made her an
inspiration to freedom-loving people everywhere.
Academy of  Achievement, Rosa  Parks  Biography, http://www.achievement.org/
autodoc/page/parObio-1 (last visited June 19, 2014).

420. See Erica Gonzalez Martinez, Dutiful Hijas: Dependency, Power and Guilt, in COLONIZE
THIS!, supra note 96, at 146. *‘Fair-minded people often do not want to acknowledge the —isms of
their community members and colleagues. . .. But women of color do not have the option of not
seeing racism and sexism. They are targets of the —isms and experience them in their professional
lives.” Flores Niemann, in PRESUMED INCOMPETENT, supra note 21, at 456.
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Iman al-Obeidi risked her life to tell on her oppressors. Anita Hill’s
courageous testimony led women of all races and ethnicities to come
forward with their own stories of sexual harassment.””' Soon after she
testified, things began to change.

First, a little more than a month after the hearings, President [George
H.W.] Bush signed a civil rights bill [(the Civil Rights Act of 1991)]
that he had earlier threatened to veto; the legislation allowed plaintiffs
in sexual harassment cases to collect both compensatory and punitive
damages and to have their cases heard by a jury. Second, sexual har-
assment civil lawsuits almost doubled from 1991 to 1993. And finally,
in the 1992 congressional elections an unprecedented number of wom-
en were elected, a victory commentators attributed in part to women
voters’ anger with male legislators, such as those on the Senate Judici-
ary Committee, who “just didn’t get it.” By this time, too, popular
opinion had shifted away from Thomas to Hill.

The U.S. Congress was one place that changed after the Hill-Thomas
spectacle.422

“Anita Hill single-handedly changed American attitudes toward
sexual harassment.”*” She was “a catalyst for change.”*** Professor
Catharine  MacKinnon explained, during the twenty-year
commemoration of Hill’s testimony before Congress, that it was Hill’s
act of coming forward that brought attention to the sexual harassment
laws and jurisprudence that had been in the books before the Hill story
broke out in 1991.*® MacKinnon exhorted that, sometimes, it is not

421. BEREBITSKY, supra note 28, at 4.

422, Id at 274 (citing Augustus B. Chochran Iil, SEXUAL HARASSMENT AND THE LAW: THE
MECHELLE VINSON CASE 173-77 (Lawrence: University Press of Kansas, 2004)). “The irony of
senators who had exempted themselves from a wide array of employment laws, including Title VII,
in effect adjudicating a sexual harassment case was not lost on observers.” Id.

423. Deller Ross, supra note 19, at 238.

424, Id. The U.S. Supreme Court enlarged the remedies (full damages) for sexual harassment
under Title IX of the Education Amendments of 1972 soon afier Hill’s testimony. /d. at 229-30
(referring to the unanimous decision in Franklin v. Gwinnett County Public Schools, 503 U.S. 60
(1992)). Professor Deller Ross surmised that the Court possibly “feared the impression that would
be created if it ruled against a victim of sexual harassment so soon after Professor Hill’s testimony.”
Id. at 230. A year later, the Court issued another unanimous opinion “rejecting a narrow
interpretation of what constitutes a ‘hostile environment.”” /d. at 230 (referring to Harris v. Forklift
Systems, Inc., 510 U.S. 17 (1993)). “Harris was thus another decisive victory for working women,
one that significantly strengthened the definition of illegal ‘hostile environment’ sexual
harassment.” Jd. at 232. The women miner’s class certification case was another victory. See
supra text accompanying note 19.

425.  Anita Hill Testimony — 20 Years Later, Comments by Catherine MacKinnon during
Question & Answer Session (Oct. 15, 2011), available at http://www.c-spanvideo.org/program/Hill2
(program 302079-1).
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necessarily about winning the case.*”® Even if you lose, “sometimes it is
important to stand up and do the right thing.”*"’

And file a lawsuit is exactly what Lilly Ledbetter did. When I met
her, I asked her if she would try to vindicate her rights in the federal
judicial system again knowing how much she had to go through. She
responded, without hesitation, that she would do it again.**® Justice
Ginsburg, in her dissenting opinion in Ledbetter’s case, urged Congress
to correct the Court’s majority holding.*”® Congress heeded her call and
President Obama signed The Lilly Ledbetter Fair Pay Act of 2009 (the
statute superseding the Ledbetter decision) into law;*° it was the first
legislation enacted during his administration,*'

Alice Walker, the woman who coined the term “womanist, also
engaged in individual action through her work. When Oprah Winfrey
spoke about the movie based on The Color Purple book, she qualified
that the film was not meant to be a depiction of the entire African-
American community.”® However, some people agreed that Walker
spoke the truth of the pain that some Black men inflict on some Black
women.”*  For some African Americans the book was a story of
liberation.> Today, the book is unquestionably recognized as a literary
masterpiece that won the Pulitzer Prize and the National Book Award.**
Gloria Anzaldia took on her oppressors on behalf of herself and on

95432

426. Id

427. Id. “The time is always right to do what is right.” Rev. Dr. Martin Luther King, Jr.
Quotes, MLK DAY, hitp://mlkday.gov/plan/library/communications/quotes.php (last visited Dec.
16, 2013).

428. Pamela Foohey, Pay Discrimination Continues to Be a Problem, THE HARVARD LAW
RECORD, Mar. 13, 2008, http://hlrecord.org/?p=12804. Upon information and belief, my question
and Ms. Ledbetter’s response were audio recorded at the Harvard Law School where Ms. Ledbetter
spoke.

429. Maritza 1. Reyes, Constitutionalizing Immigration Law: The Vital Role of Judicial
Discretion in the Removal of Lawful Permanent Residents, 84 TEMPLE L. REV. 637, 675-76 (2012)
(citing Ledbetter, 550 U.S. at 661 (Ginsburg, J., dissenting)).

430. See Lilly Ledbetter Fair Pay Act of 2009, Pub. L. No. 111-2, amending 42 U.S.C. §
2000e-5, 29 U.S.C. § 626(d) (2009), signed into law on Jan. 29, 2009.

431. Id

432.  Angela Onwuachi-Willig, Gird, Fight!, 22 BERKELEY J. GENDER L. & JUST. 254, 258
n.13 (2007) (citing ALICE WALKER, IN SEARCH OF OUR MOTHERS’ GARDENS: WOMANIST PROSE
xi-xii (1983); Angela Onwuachi-Willig, Just Another Brother on the SCT?, supra note 31, at 934

n.10)).
433.  Alice Walker: Beauty in Truth, supra note 276.
434. W
435, Id.
436. 1983 Winners and Finalists, THE PULITZER PRIZES,

http://www.pulitzer.org/fawards/1983; The Color Purple, NATIONAL BOOK FOUNDATION,
http://www.nbafictionblog.org/nba-winning-books-blog/1983-1.htmi.
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behalf of many women who did not have the boldness or means to speak
their truth. She died a premature death from “diabetic complications that
[were] surely exacerbated by her radical lesbian position and the threat
she represented to both the master narrative of Anglo-American culture
and normative Latino culture.”’

Men and women of all races and ethnicities must continue to
collaborate toward the goal of equality for all persons in society,
including in the workplace. Indeed, history demonstrates that men have
helped professional women from the beginning.*® In my own career,
male lawyers and male law professors have served as mentors. My
sisters of all races and national origins have supported me and have
added a sense of shared experiences.

As scholars, we often come up with theories and proposals that may
take years if ever to come into existence. My proposal in this Article
can be implemented as soon as a person finishes reading it. I call on the
readers (including hopefully judges) to admit that the “isms” are still
prevalent in American workplaces as in society. Accordingly, we must
make a daily effort to live voluntarily aware of the conscious and
unexamined everyday actions and decisions against which we must
measure equality.*® This level of consciousness is necessary to actively
identify our own biases and the biases of others in the workplace.
Beyond acknowledging and identifying, we must speak up. We should
not remain silent when racism and sexism rear their ugly heads.

My proposal is premised on the belief that silence does not solve
problems. It is also fundamental and straightforward: actions by
individuals can produce changes and even begin movements.***  First,

437. Femandez, supra note 43, at 429. Among Latinas in the United States, it appears that
lesbian feminists have been the most outspoken and visible force in the fight for Latinas’ rights and
equality.

438. See e.g., Barbara Allen Babcock, Book Review: Sisters in Law: Women Lawyers in
Modern American History by Virginia Drachman, 50 STAN. L. REV. 1689, 1694 (1993).

439. “Nothing in all the world is more dangerous than sincere ignorance and conscientious
stupidity.” Rev. Dr.  Martin  Luther King, Jr. Quotes, MLK DAy,
http://mlkday.gov/plan/library/communications/quotes.php (last visited Dec. 16, 2013).

440. For an example of how actions by individuals, including telling their stories of abuse, can
begin movements, see e.g., Valverde, Fight the Tower, supra note 76, at 402, 416-18. “One of the
most powerful tools of the oppressor is to silence the other; hence, our strongest weapon against the
violent assaults in academia is our voice.” /d. at 405.

This is a time to mobilize for change. We do this through bringing awareness to the is-
sue [of workplace abuse]. This can be done at symposiums, at conferences, through so-
cial media, in our classes, in our living rooms, or even over the phone. It happens every
time we share our stories, information, and resources. We are raising awareness for our-
selves and for others. Itis important to highlight the abuses. What more can the system,
and those that operate in its complicity and uncritical manner, do to you that they have
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we must speak and write to inform employers, employees, and other
stakeholders (including activists, advocates, legislators, and judges) that
the fact that some women remain silent about workplace abuse does not
mean that widespread abuse is not happening or that women who
complain are less credible. Some women remain silent because
professional and workplace norms silence us. We must also inform
people about the particular experiences of different women.*"!
Community and cultural norms also silence women of color. Second,
we must act and seek change. Individuals in workplaces can further the
cause of equality by doing something when we experience or witness
oppression (in all the different and emerging forms).** Sometimes, not
joining in the oppressive tactics or not providing cover for wrongdoers is
the best a person is willing to do. This may be better than actively or
passively participating in the wrongdoing by “going along to get along”
with the wrongdoers.* The “go along and get along” career tactic has
caused great damage to individuals, institutions, and the U.S. economy,
especially in areas such as accounting and law when individuals have
failed to exert influence to try to get the leadership “to do the right
thing”** Finally, we must find allies and organize to transform our

not already done? It is time to act.
Id. at 416. Professor Valverde and a group of allies have begun to develop a network to challenge
and stop the-abuse of women- of color in academia. /d. at417-18. - .

44]1. See e.g., PRESUMED INCOMPETENT, supra note 21. There are all kinds of employment
hierarchies where women find ourselves doubly or triply subordinated. See e.g., Lorraine K.
Bannai, Challenged X 3: The Stories of Women of Color Who Teach Legal Writing, 29 BERKELEY J.
GENDER L. & JUST. 275 (2014).

442. While the analysis of bullying as an oppressive tactic in the workplace is beyond the
scope of this Article, it is important to acknowledge this growing phenomenon. Studies show that
women bear the brunt of bullying by men and women in the workplace. 2014 WBI U.S. Workplace
Bullying Survey, WORKPLACE BULLYING INSTITUTE 4-5, available at
http://workplacebullying.org/multi/pdf/WB1-2014-US-Survey.pdf. Like sexual harassment,
bullying may turn out to be a tool in the systemic subordination and exclusion of working women.
See DUFFY & SPERRY, supra note 10, at 88. In organizations that have been traditionally male,
some individuals subject women to sexual harassment and job discrimination in order to make the
workplace hostile to them. /d. In law school faculties, bullying has been used to “domesticate” and
“tame” female law professors into conforming to acceptable gender norms. Ann C. McGinley,
Reproducing Gender, supra note 218, at 146 n.230 (citations omitted).

443.  “Men who would not engage in harassing behavior themselves may condone it in others
because they agree that women must be ‘kept in their place.”” Robert L. Allen, Stopping Sexual
Harassment: A Challenge for Community Education, in RACE, GENDER, AND POWER IN AMERICA,
supra note 7, at 135. When a woman of color speaks out publicly and names her abuser(s), it
becomes open season on her. The attacks come from all sides. See HILL, SPEAKING TRUTH TO
POWER, supra note 8, at 281-83 (citing David Brock’s “fraudulent portrayal” of Hill in The Real
Anita Hill).

444, See Roy Snell, How Much Influence Do You Have in Your Organization?, 16 No. 2 J.
HEALTH CARE COMPLIANCE 3, 3 (2014) (citing as examples employees who went along to get along
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individual speaking and actions into collective speaking and activism.**

As legal scholars, we often propose legal solutions that depend on
many people and the passage of time (to pass through the necessary
processes) for implementation, such as legislative action.**® But, “[t]he
law alone cannot change our social condition.””™’ T suggest that
individual actions, including speaking up, when weighed cumulatively
over a person’s lifetime and multiplied by the individual actions of
several people over our lifetimes, can have the force of a movement
without pomp and circumstance but with nonetheless palpable results.
This is particularly true if several individuals agree to make this a goal in
a particular work setting.

We must also speak up about the failure of federal judges to enforce
employment laws. It is important to monitor and publicize what happens
in the federal courts in cases that impact women'’s right to be free from
discrimination and hostility at work. The concept of a “Court Watch”
has been implemented by chapters of the National Organization for
Women to monitor the administration of justice in family law cases.**

and remained silent at Penn State, Enron, and Tyco).
If we noticed ourselves “going along to get along” then we could resist, or at least go
along self-consciously. But if we do not even notice ourselves adjusting as needed so as
to become agreeable company for potential allies, our ability to master this ever-present
threat to our autonomy is compromised. The abdication is motivated by self-
preservation, but also in a way by a deficiency of self-love. One is letting oneself be-
come a self that one cannot afford to examine too closely—a self unworthy of esteem.

David Schmidtz, Adam Smith on the Dark Side of Capitalism, 11 GEO. J. L. & PUB. POL’Y 371, 385

(2013) (citing PATRICK HANLEY, ADAM SMITH AND THE CHARACTER OF VIRTUE 39 (2009)).

445.  See e.g., Gonzalez & Harris, Presumed Incompetent: Continuing the Conversation, supra
note 21; Reyes, Kupenda, Onwuachi-Willig, Wildman & Wing, Reflections on Presumed
Incompetent, supra note 67; EagleWoman, supra note 97, Bannai, supra note 441; Kupenda,
Challenging Presumed (Im)Morality, supra note 55; Ping, Who Killed Soek-Fang Sim, supra note
122; Arriola, It’s Not Over, supra note 150; Eleanor Swift, Better Than Going to Court? Resolving
a Claim of Discrimination Through a University’s Internal Grievance Process, 29 BERKELEY J.
GENDER L. & JUST. 337 (2014); Meera E. Deo, Looking Forward to Diversity in Legal Academia,
29 BERKELEY J. GENDER L. & JUST. 352 (2014); Valverde, Fight the Tower, supra note 76;
Fernandez, supra note 43; Vest, supra note 337.

446. See, e.g., Reyes, Constitutionalizing Immigration Law, supra note 429, at 693-94
(proposing statute granting immigration judges discretion and outlining factors that they should
consider when deciding whether to deport longtime lawful permanent residents); David C. Yamada,
Crafting a Legislative Response to Workplace Bullying, 8 EMPLOYEE RTS. & EMP. POL’Y J. 475,
498-508 (2004) (proposing anti-workplace bullying legislation).

447. MACKINNON, FEMINISM UNMODIFIED, supra note 15, at 26 (emphasis added). Of
course, we should not discount the value of enacting laws as part of the overall strategy. As Dr.
Martin Luther King, Jr. recognized, we may not be able to change discriminatory behaviors by
changing the hearts of people, but we can regulate behaviors that harm fellow human beings by
making them unlawful and enforcing the laws. See Dr. Martin Luther King, Jr., Speech, supra note
347.

448. See e.g., National Organization for Women, Palm Beach County, Families Against Court



970 AKRON LAW REVIEW [47:897

We can use the same approach in the federal courts. Ultimately, the
costs of allowing abuse in American workplaces and losing productive
employees are financially and morally damaging to institutions and to
the U.S. economy.*”® We must continue to call attention to the fact that
the laws that are supposed to provide protection from discrimination and
harassment are not serving their intended purpose.*’ Women continue
to be discriminated and harassed because we are women (because of
sex). Women of color are also discriminated and harassed because of
race and the intersectionality of race and sex. Professional women
continue to remain silent and do not report the misconduct or file
lawsuits because retaliation, such as being “blacklisted” as
“troublemakers,” is a deterrence, including within the legal community
that is supposed to uphold the rule of law.**'

It takes walking consciously aware to be able to judge whether true
and meaningful equality is being achieved. We should not forget that
the “isms” are personal—they are used to subordinate and discriminate
against persons, one person at a time or groups of persons. Therefore,
we must beware of using the excuse “it is not personal” when the
unequal treatment might be personal/political and prompted by racism,
sexism, any other “ism,” or a combination thereof.**? Ultimately, a
voluntary level of awareness is necessary to identify, measure, and
confront the individual and cumulative inequalities that women face on a
daily basis threughout-our lives, including in our places of employment.
Following the strategy of doing something for the cause of equality in
our daily lives as individuals brings us closer to achieving equality as the
end goal.*”

Travesties, http://factscourtwatch.com/ (last visited July 12, 2014).

449.  See generally NAMIE & NAMIE, THE BULLY-FREE WORKPLACE, supra note 339. The
costs of workplace bullying, for example, are an estimated $250 billion annually in the United
States. See DUFFY & SPERRY, supra note 10. Organizations often lose productive employees and
suffer moral and economic damages (including low employee morale and litigation costs) because
of workplace harassment. See DROMM, supra note 216, at 14.

450. See Koppel, supra note 37.

451,  See Rhode, Diversity and Gender Equity in Legal Practice, supra note 362, at 871.

452, See Flores Niemann, in PRESUMED INCOMPETENT, supra note 21, at 456. The preference
in the workplace for those who share similar race characteristics becomes in essence racism. See
Reyes, Opening Borders, supra note 91, at 24-25 n.190 (comparing tribalism to racism) (citations
omitted).

453.  See supra Introduction and note 2 and accompanying text. “One of our challenges as
feminist law professors is to teach our students to speak out when they witness injustice rather than
passively reap the benefits of the struggles of prior generations. But in order to do this, we need to
practice what we preach in our own institutions. Our job is not simply to share knowledge but to
model for our students the principles of equality in day-to-day practice.” Maritza Reyes, Women in
the Media as in Society?, FEMINIST LAW PROFESSORS (Mar. 14, 2012),
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[X. CONCLUSION

“Equality guarantees are everywhere, but nowhere is there
equality.”  Over a century ago, Egyptian Judge Qassem Amin
recognized, in his book The Liberation of Women, that improving the
status of women helps to develop nations.*® President Obama told the
nation during his 2014 State of the Union Address: “It’s time to do away
with workplace policies that belong in a ‘Mad Men’ episode.”**
Women are a force, often made invisible, that keeps individuals,
families, communities, institutions, and countries afloat. But we are still
waiting for the day when women all over the world can finally share
equal power with men for the benefit of humankind.*’ Women must
stop being silenced, silencing ourselves, and silencing other women. ***
“[W]e need to find the power in our voices and speak them, even if they
do not appear to be heard.”® We must fight the men-made norms that
infringe upon our equality, dignity, and human rights.

Moving from silence to speech is for the oppressed, the colonized, the
exploited, and those who stand and struggle side by side a gesture of
defiance that heals, that makes life and new growth possible. It is that
act of speech, of “talking back,”*® that is no mere gesture of empty
words, that is the expression of our movement from object to sub-

http://www.feministlawprofessors.com/2012/03/women-media-society/.

454. CATHARINE A. MACKINNON, ARE WOMEN HUMAN? 105 (2006).

455.  See Caroline Howley, Middle East Egyptian Women's Rights: A Century On, BBC NEWS
(Oct. 23, 1999), http://news.bbc.co.uk/2/hi/middle_east/483309.stm (arguing that improving the
status of women would help Egypt develop as a nation).

456. President Barack Obama, President Barack Obama’s State of the Union Address (Jan. 28,
2014), http://www.whitehouse.gov/the-press-office/2014/01/28/president-barack-obamas-state-
union-address.

457.  “A truly equal world would be one where women ran half our countries and companies
and men ran half our homes. . . . The laws of economics and many studies of diversity tell us that if
we tapped the entire pool of human resources and talent, our collective performance would
improve.” SANDBERG, supranote 211, at 7.

458.  “[I]t would be a mistake to conclude that silence and the condition of being silenced as a
woman is an experience that is universally shared by women of color. bell hooks is a notable
example of a writer who has taken issue with this construct of gendered silence.” Montoya, Silence
and Silencing, supra note 152, at 872.

459.  Antoinette Sedillo Lopez, Latinas in Legal Education Through the Doors of Opportunity:
Assimilation, Marginalization, Cooptation or Transformation?, 13 AM. U. J. GENDER SOC. POL’Y L.
109, 117-18 (2005).

460. In the Southern Black community, “talking back” or “back talk” means speaking as an
equal to an authority figure. BELL HOOKS, TALKING BACK, supra note 117, at 5. There are similar
sayings (in Spanish) in the Latina/o community. See, e.g., ANZALDUA, THE NEW MESTIZA, supra
note 291, at 76. Jesus rewarded a woman for “talking back,” after she replied in disagreement with
something he said to her. See Mark 7:24-30.
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ject—the liberated voice.*®’

461. BELL HOOKS, TALKING BACK, supranote 117, at 9.
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APPENDIX

[Clonsider the life of Sor (Sister) Juana Inés de la Cruz, a Mexican nun
who died in 1695. At the age of seven, Juana had made a surprising
announcement. She wanted to attend the University of Mexico (which
had opened its doors in 1553, a century before Harvard). She offered
to dress as a boy, but it was hopeless. A university education was sup-
posedly over Juana’s head. Never mind that she had been reading
since the age of three or that she learned Latin just for fun. Forget that
she stumped a jury of forty university professors at the age of seven-
teen, or that Juana became known throughout Mexico for her poetry.
Like other women of her class, she had two alternatives: marry and de-
vote her energies to husband and children, or become a nun. Juana
chose convent life, which offered a little more independence than mar-
riage. She became Sor Juana, as she is known to history. She collect-
ed and read books by the hundred, studied mathematics, composed and
performed music, and even invented a system of musical notation. Her
poetry was published in Europe. Some of it criticized hypocritical
male condemnation of women’s sexual morality . .. When she pub-
lished a brilliant reply to one of her century’s most celebrated biblical
scholars, the fathers of the church became worried. Her scientific in-
terests, they said—and all her other interests, too, except for religious
devotion—were unnatural in a woman. This was the wisdom of her
age. She could not defy it alone, and ultimately, she consented. She
sold her library, instruments, everything, and devoted herself to
atonement for the sin of curiosity. Broken, she confessed to being “the
worst of women.” Soon after, she died while caring for her sisters dur-
inga plague.462

Shakespeare had a sister; but do not look for her in Sir Sidney Lee’s
life of the poet. She died young—alas, she never wrote a word. . . .
Now my belief is that this poet who never wrote a word and was bur-
ied at the crossroads still lives. She lives in you and in me, and in
many other women who are not here tonight, for they are washing up
the dishes and putting the children to bed. But she lives; for great po-
ets do not die; they are continuing presences; they need only the oppor-
tunity to walk among us in the flesh. This opportunity, as I think, it is
now coming within your power to give her. For my belief is that if we
live another century or so—I am talking of the common life which is
the real life and not of the little separate lives which we live as indi-
viduals—and have five hundred a year each of us and rooms of our
own; if we have the habit of freedom and the courage to write exactly
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462.

JOHN CHARLES CHASTEEN, BORN IN BLOOD & FIRE: A CONCISE HISTORY OF LATIN
AMERICA 65-66 (2d ed. 2006).
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what we think; if we escape a little from the common sitting-room and
see human beings not always in their relation to each other but in rela-
tion to reality . . . if we face the fact, for it is a fact, that there is no arm
to cling to, but that we go alone and that our relation is to the world of
reality . . . then the opportunity will come and the dead poet who was
Shakespeare’s sister will put on the body which she has so often laid
down. Drawing her life from the lives of the unknown who were her
forerunners, as her brother did before her, she will be born. As for her
coming without that preparation, without that effort on our part, with-
out that determination that when she is born again she shall find it pos-
sible to live and write her poetry, that we cannot expect, for that would
be impossible. But I maintain that she would come if we worked for
her, aglg that so to work, even in poverty and obscurity, is worth-
while.

463. VIRGINIA WOOLF, A ROOM OF ONE’S OWN 113-14 (Harcourt Brace Jovanovich 1981)
(1929), reprinted in CATHARINE A. MACKINNON, SEX EQUALITY 543 (2007).



