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The court rejected the petitioner's nuisance claim because he
failed to demonstrate either a special relationship giving rise to a
duty by the telephone companies to protect him, or that the
telephone booth was the proximate cause of his injuries.193

Significantly, the court did not preclude a nuisance cause of action
arising from illegal drug activities. Rather, the court found that,
under specific facts of the case, a prima facie showing of nuisance
was not established because nuisance, as with any tort, requires
proximate cause.94 The court did state, however, that "[a]
neighboring landowner might potentially receive normal nuisance
remedies of injunction or damages for diminution in property value,
which damage allegedly resulted from drug-related activities on
another's nearby property."'195

The obligations of property owners and the power of commu-
nity activism, in the context of a nuisance claim from illegal drug
trafficking, are further demonstrated in disputes arising in Small
Claims Court in both Berkeley and San Francisco, California.9 6

Residents of both cities filed separate nuisance actions in Small
Claims Court against property owners alleging the owners allowed
illegal drug-related activities on their properties."9 In California
Small Claims Court the plaintiff is not represented by an attorney,
and a cause of action can be advanced by concerned community
members who represent their individual or community inter-
ests.198 It costs only $6 to file a claim in California Small Claims
Court with an additional $4 to effectuate service of process by the
court.'99 Communities may also find Small Claims Court more
inviting because of its speed. A matter could remain unresolved in

193. Id. The petitioner never proved that his injuries were inflicted on premises owned
or controlled by the telephone companies, because he was not using the telephone when the
injuries occurred and the attack occurred on the petitioner's own parking lot. Id.

194. Id.
195. Id. at 1568.
196. See Katherine Bishop, Neighbors in West Use Small Claims Court To Combat Drugs,

N.Y. TIMES, Oct. 17, 1989, at A16. In San Francisco, illegal drug activity exposed the
residents to fights, automobile traffic and gunshots. The residents formed a community
organization and complained. Their complaints ranged from health and building code
violations to child abuse. Arrests were made, but proved futile to stop illegal drugs.
Consequently, the community filed a nuisance action in small claims court. Id.

197. Id.
198. Id.
199. Id.
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California Civil Court for up to five years, while Small Claims
Court proceedings are held within 30 days.2"

In Lew v. Superior Court (Byrd),"° the plaintiffs lived near
a 36-unit HUD-insured section 8 apartment complex owned and
operated by the defendants. The Berkeley, California residents
adjacent to the defendants' property filed 66 separate actions in
Small Claims Court and the cases were consolidated for trial.20 2

While California Small Claims Court actions have a jurisdictional
limit of $2,000,203 a consolidated judgment for the residents
allowed them a total judgment of $218,325.00 upon a finding that
the defendants' property was used for the sale and distribution of
illegal drugs and therefore was a nuisance.2°H

The defendants petitioned the California Court of Appeals to
compel the Superior Court to set aside the consolidated judgment
in Small Claims Court alleging that the Small Claims Court could
not award such an amount because it exceeded the $2,000 jurisdic-
tional limit. 2°5  However, consolidated judgments have been
upheld in California Small Claims Courts because the jurisdictional
amount applies to each plaintiff, rather than the aggregate. amount
or the incidental harm to the party liable for damages.2'.

The Court of Appeals denied the petition and relied upon
Farmer and Martinez to conclude that the defendants' property was
a nuisance.2 7  The Lew plaintiffs were allowed to recover for
damages on a nuisance theory based upon the emotional distress
they suffered from activities conducted on the defendants' proper-
ty.21 The plaintiffs offered evidence- of prostitution .on the
defendants' premises, confrontations with drug dealers, and their

200. Bishop, supra note 196, at A16.
201. 25 Cal. Rptr. 2d 42 (1993).
202. Id.
203. At the commencement of these actions the jurisdictional amount for California Small

Claims Court was $2,000. That amount has increased to $5,000. Compare CAL. CIV. PROC.
CODE § 116.2(a) (West 1989) with CAL. CIV. PROC. CODE § 116.220(a)(1) (West 1995).

204. Lew, 25 Cal. Rptr. 2d at 44.
205. Id. at 43.
206. See City and County of San Francisco v. Small Claims Div., 141 Cal. App. 3d 470

(1983)(174 plaintiffs filed suit against the city and country as owners of an international
airport and the claims were consolidated for judgement).

207. Lew, 25 Cal. Rptr. 2d at 44-45.
208. Id.
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fear for their lives because of the violence generated by drug
related activity.'

The Lew decision demonstrates that physical injury or
diminution in market value of property is not required for recovery
under a nuisance claim. A party may recover for damages for
discomfort, annoyance, and mental suffering from fear of danger
proximately caused by the nuisance. The Lew decision has broad
implications because the court indicated that a landlord has a duty
to act in a reasonable manner to prohibit illegal drug activity on
the property. The court did suggest one limitation on the right to
bring suit by requiring that the party bringing the action suffer
mental harm. In Lew, such a showing was evidenced by the
defendants' unreasonable conduct in allowing illegal drug traffick-
ing."O There was sufficient evidence that the premises was used
for illegal drug-related activities."' The drug dealers had easy
access to the premises and used the premises to avoid apprehension
by the police.212 Furthermore, the flow of drugs could have been
reduced by fences, key-card gates, a live-in manager, and discus-
sions with residents.213 The Lew court held that conduct related
to illegal drugs is a nuisance whether conducted by the owner,
tenant, or guest on the premises."'

In Lew and Martinez the persons in control of the property
knew about the illegal drug activity and failed to act. Neither court
addressed the issue of whether there is a nuisance cause of action
against a landlord who is unaware of the existence of illegal drug
trafficking on the premises. This issue was addressed in a Texas
case, United States v. 2011 Calumet."5  The landlord leased
property to the tenant for use as a senior citizen's hall. t 6 Pursu-
ant to the leasing agreement the tenant could neither make
alterations to the building nor use the property for illegal purpos-

209. Id. at 43-44. Conversely, the war on drugs has created a number of complaints by
landowners in Graberville, California who assert that low-flying police helicopters in search
of marijuana crops are interfering with the use and enjoyment of their property. See War
on Marijuana Draws Complaints in California, N.Y. TIMES, Sept. 19, 1994, at A12.

210. Lew, 25 Cal. Rptr. 2d at 42.
211. Id.
212. Id.
213. Id. at 47.
214. Id.
215. 699 F. Supp. 108 (S.D. Tex. 1988).
216. Id. at 109.
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es.217 Failure to comply with the lease conditions constituted a
default. If the tenant failed to comply within ten days after notice
of the violation, then the lease was subject to termination."'
While the tenant leased the property it was frequently subjected to
police raids and altered with the installation of steel doors,
barricaded windows, and mirrors above the entrance. The
alterations were designed to maintain and perpetuate the tenant's
drug sales and typified the structural arrangements of a crack
house.219 The landlord's property manager, in referring to the
property, testified:

[T]here was something going on over there that wasn't quite
kosher because it [sign on front of building] said Senior
Citizen's Hall; and I myself I've been down there, and all I ever
see going in there is kids, ... [y]oung, young kids, yeah, early
20's, late teens, early 20's black males . ... Yeah, I've been
curious, very curious.... [T]here was probably something that
wasn't quite kosher going on in there. We've had our suspi-
cions, but. nobody has ever complained to us about anything
going on. It's just people comment.22°

The court found that although the landlord and its employees
were aware of suspicious circumstances on the premises, they
neither investigated nor attempted to give the tenant notice of the
duty to correct pursuant to the lease agreement.221 This case is
distinguishable from the Lew decision because in Lew the neigh-
bors complained, giving the landlord actual notice. In 2011
Calumet, the landlord asserted there was no affirmative duty to act
due to a lack of actual awareness of what had occurred on the
property.

222

The 2011 Calumet court disagreed with the landlord for two
reasons. First, the lease agreement itself indicted that ground for
default existed if the tenant either conducted illegal activities on

217. Id.
218. Id.
219. The crack house is a house, apartment or private club where a user can both

purchase the drug and use it on the premises. In some instances, the buyer only can
purchase the drug but is denied entry and is not allowed to see faces of dealers. Many of
these "crack houses" are fortified with steel doors and door jams, as well as bars on the
windows to defeat entry by police or rip-off artists. LYMAN, supra note 35, at 26.

220. 2011 Calumet, 699 F. Supp at 109.
221. Id. at 124.
222. Id.
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the property or altered the premises.2" The court's position on
this point, however, fails to acknowledge that a nonbreaching party
to a contract may choose to ignore a breach and continue with the
contract. Any affirmative duty under the contract to restrict
alterations was an obligation the parties could choose to modify or
disregard.

Second, and more pertinent, the court stated, "Land ownership
entails duties to the community in which the land is situated. A
land owner may face legal consequences for failure to correct a
nuisance about which he was totally unaware."224  A landlord
cannot escape liability to the community where the land is situated
by refusing to investigate suspicious facts and allegations of illegal
drug trafficking. The court reasoned that crack cocaine is a vicious,
addictive drug which causes humans to prey on one another, and
that any premises used to sell crack is a nuisance for which a
landlord is responsible. The landlord's responsibility is tantamount
to an affirmative duty to protect persons from criminal activity.225

The State of New York also used nuisance abatement law to
combat illegal drug trafficking.2' The Hotel Strand in Times
Square, New York, was a hub for illegal drugs. Hotel patrons were
regularly arrested for possession of guns or drugs and hotel rooms
were regularly used to make crack cocaine.2 27  Arrests proved
futile, so the state sued alleging the hotel was a public nuisance and
the New York nuisance abatement law proved instrumental.
Earlier actions in New York for nuisance focused on houses of
prostitution and gambling.2' Here, however, the State closed the

223. Id. at 109.
224. Id. at 110.
225. 2011 Calumet, 699 F. Supp. at 110. See also Sally G. v. Orange Glen Estates

Owners, 227 Cal. Rptr. 559 (Cal. Ct. App. 1986). A recreational club house was not
maintained by the landlord and a young child was molested. The court took into account
the totality of the circumstances and determined that it was foreseeable that a third person
would commit a criminal act upon landowners property; therefore, landowners had an
obligation to protect persons from harm. Id.

. 226. Now Cities Hit Drug Suspects Where They Live, N.Y. TIMES, Jan. 25, 1991, at B16
[hereinafter Cities Hit Drug Suspects]. Although the action was brought by the state, it could
have been brought by a member of the community.

227. Crack is made from cocaine by mixing cocaine with an equivalent amount of baking
soda or ammonia. The substance is dissolved in water poured into a container, and
repeatedly heated and cooled until there is a gummy substance which is poured through a
filter such as a scarf or paper towel. A residue of the substance collects on the filter. The
residue is scraped off, dried, chopped up into small pieces, and placed in small bottles for
sale as crack. LYMAN, supra note 35, at 26.

228. Arcara v. Cloud Books, Inc., 478 U.S. 697 (1986).

19961
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hotel as a public nuisance because of illegal drug activities.229

This civil action proved useful because New York City jails are
over-crowded and nuisance actions impact the deep pockets of
property owners who maintain drug-related nuisances.230 Despite
claims that such actions unfairly punish innocent property owners
and result in the closing of needed low-income housing, the
government prevailed because of public health and safety con-
cerns.

231

In another New York case, 1021-27 Ave. St. John Hous. Dev.
Fund Corp. v. Hernandez,21 2 a landlord sought possession of the
tenant's apartment on the ground that the tenant allowed guests
into his apartment who used drugs and interfered with the peace
and quiet of other tenants. The landlord asserted that the tenant's
apartment was used for illegal purposes and that the tenant was
unwilling or unable to exercise control over the apartmentY3

The landlord presented several witnesses who testified that
numerous unknown persons visited the tenant throughout the day
and engaged in illegal drug-related activities.3 Witnesses also
saw the tenant drunk outside his apartment and associating with
known drug dealers and drug abusers.3  Other tenants were
threatened by him and heard fighting and shouting inside his
apartment. 36  The court noted that living in a deteriorated
neighborhood is insufficient to justify a nuisance, and awarded the
landlord possession of the premises while granting the tenant time
to abate the nuisance.237 The case demonstrates how landlords,
along with tenants, can also confront those who use their premises
for illegal drug activities."

229. Cities Hit Drug Suspects, supra note 226, at B16.
230. Id. New York State provides that the government may recoup its costs expended in

investigating, advancing, and maintaining an action for permanent injunction to abate a
nuisance. City of New York v. Basil Co., 589 N.Y.S.2d 319 (N.Y. App. Div. 1992).

231. Cities Hit Drug Suspects, supra note 226, at B12.
232. 584 N.Y.S.2d 990 (N.Y. Civ. Ct. 1992).
233. Id.
234. Id. at 991.
235. Id.
236. Id.
237. 1021-27 Ave. St. John Hous. Dev., 584 N.Y.S. 2d at 994.
238. A person who is aware that their home or business is used on a continuing basis for

illegal drugs has a duty to stop the nuisance. Porter v. State, 570 So. 2d 823, 827 (Ala. Ct.
App. 1990).
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B. Criticisms of Using Nuisance Laws as a Means to Combat
Illegal Drugs

Criticisms of the use of nuisance theory to combat illegal drugs
include: (1) Innocent persons are adversely affected because of the
likelihood of increased homelessness; 9 (2) The focus of nuisance
actions on private residences and property owners is misplaced
because illegal drugs are often sold from store-front-crack-houses
and by street gangs;24  (3) Enforcement of nuisance laws are
discriminatory because such laws are only enforced in low-income
communities where people of color reside;24 (4) Nuisance actions
to combat illegal drugs are based upon vague notions and violate
due process of law;242 (5) Nuisance actions should be limited to
conduct on adjoining property and not extend to tenants who
reside on the same property.2 43

1. Homelessness. -A concern about using nuisance actions
to combat illegal drugs is that such actions will generate drug
evictions and thereby increase homelessness for a sector of society
that is already in dire need of adequate housing. This concern
ignores the reality that drug dealers prey on communities for the
sale of illegal drugs and are far from economically needy and on
the brink of homelessness. 24  Innocent persons who reside with
drug dealers present concerns which a New York court addressed
equitably. In Lloyd Realty Corp. v. Albino45 the court held that
a parent did not have to vacate the apartment when the daughters,

239. See infra notes 244-54 and accompanying text.
240. See infra notes 255-70 and accompanying text.
241. See infra notes 271-82 and accompanying text.
242. See infra notes 283-91 and accompanying text.
243. See infra notes 292-307 and accompanying text.
244. Drug dealers are known to take food stamps from the needy in exchange for

cocaine. Dozens Accused of Trafficking Food Stamps, N.Y. TIMES, Sept. 24, 1995, at 16
[hereinafter Food Stamps]. Crack dealers tend to be drug free and show a disdain for their
victims, "One seller occasionally taunted his customers: 'That's right, mah' man! Come on.
Keep on killing yourself; bring me that money."' Ellen K. Coughlin, Understanding East
Harlem's Culture, THE CHRONICLE OF HIGHER EDUCATION, Dec. 8, 1995, at A8-9. A
cocaine habit costs the "average" user $100 a day and may reach $1,000-$3,000 per week.
Id. The street price for cocaine ranges from: $40,000 to $50,000 per kilo; $22,000 to $26,000
per pound; $18,000 to $22,000 per .ounce; $100 to $150 per gram; and $35 per 1/4 gram.
LYMAN, supra note 35, at 24. In 1970 estimated thefts by drug addicts living or operating
merely in Central Harlem, New York, amounted to $2.3 billion. LEE. P. BROWN, CAUSES
OF CRIME 37, 58 (1977).

245. 552 N.Y.S.2d 1008 (N.Y. Civ. Ct. 1990).



DICKINSON LAW REVIEW

also occupants of the apartment, sold illegal drugs from the
apartment because the parent was unaware of the daughters' illegal
drug activity.2'

Like New York, Connecticut imposes limits on a landlord's
power to evict tenants who reside with persons who engage in
illegal drug-related activity. In Connecticut, a nuisance occurs
when a person uses premises for illegal drug activities.247 A
tenant must not disturb the peaceful enjoyment of a neighbor's
premises.24' In the Connecticut case of Housing Authority of
Norwalk v. Elmore,249 the tenant leased an apartment from the
landlord and resided there with two children. One of the sons was
arrested on housing authority property for possession of marijuana
and eventually pled guilty." The landlord presented evidence
that the premises had been used for illegal drug sales, so the
burden shifted to the tenant to show lack of knowledge about the
nuisance activities."' The court found that the tenant knew
about the son's involvement in the possession and sale of illegal
drugs and that the tenant assisted in maintaining the nuisance.2

The assistance was demonstrated through knowledge of the son's
earlier arrest for drugs and that he associated with persons
allegedly involved in illegal drug trafficking. Also relevant was the
tenant's earlier consideration about whether to remove the son
from the apartment to avoid being evicted because of his illegal
drug-related activities."

246. Id. See also People v. Reed, 61 N.Y.S. 520 (1899); Barrett v. Fook, 129 N.Y.S. 23
(N.Y. App. Term 1911). Innocent owners, who lack knowledge or consent of the illegal
activity are also safe from civil in rem forfeiture actions. United States v. 710 Main St., 744
F. Supp. 510 (S.D.N.Y. 1990). Before closure of a premises, California requires the court to
consider several factors: (1) duration of the nuisance (2) prior efforts by defendant to abate
the nuisance (3) any effect the nuisance has upon other persons, residents or businesses (4)
effect of prior abatement orders (5) effect of granting closure of the premises, including
availability of alternative housing. Tenants are provided reasonable notice and an
opportunity to be heard prior to a closure order. CAL. HEALTH & SAFETY Code
§ 11573.5(d)(1)-(5)(c) (West 1992). Generally, a state cannot confiscate property formerly
a nuisance. The nuisance must continue to exist. State v. Miller, No. 93AP-492, 1993 WL
360260 (Ohio Ct. App. Sept. 5, 1993).

247. CoNN. GEN. STAT. § 47a-15 (1994).
248. CONN. GEN. STAT. § 47a-11(g).
249. 1992 WL 119209 (Conn. Super. Ct. Apr. 7, 1992).
250. Id.
251. Id.
252. Id.
253. Id.
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2. Storefront Crack Houses and Street Gangs. -Another
concern about using nuisance theory to combat illegal drugs is that
drugs are often not sold from private residences. The proper
target, critics say, are the storefront crack houses' and roving
youth gangs. This position is flawed because combatting a
residential nuisance is not to the exclusion of abating storefront
crack houses. Nuisance laws target both. A state has constitutional
power to declare that any place maintained for an illegal purpose
creates a social harm, and it can enforce compliance or conformity
with the law. 5  New York State provides that a person who
maintains a place where illegal drugs are used, who visits such a
place or who uses its stairway, staircase, hall, roof, or elevator is
guilty of a misdemeanor. 2

6

The state of Pennsylvania has utilized the law governing
warrantless searches and seizures to enforce compliance with the
law. In Commonwealth v. Peterson, 7 the police were informed
by an anonymous. informant that drugs were being sold from a
storefront. An undercover officer purchased cocaine from the
storefront, which had metal sheets that covered the windows and
a heavily barricaded door with a 3-inch hole through which drugs

254. Metropolitan police officer David Stroud described how a crack house operates:
A crack house can be a house or an apartment [that's] main purpose is used to
ingest crack. In these houses, the people who are crack users will come in just for
the purpose of ingesting it.
Now in those houses, you can also have some small, some small sales may be
made, too, and they will also be nice enough to rent you a pipe if you haven't got
your own. And from my experience from going into these crack houses, most of
the activity will take place in a large room, like a living room or a basement. That
way, you have a whole bunch of people can congregate ... and sit around and
smoke the crack.
In the kitchen, somebody in the kitchen might also be making some more crack,
and also, if you go to one of the other rooms, there will be acts of prostitution also
going on in there.
Also most of these houses are very dirty and unkempt, and if you have a crack
house in your neighborhood, they aren't very hard to spot at all, because you
would just watch for a while, you'd notice activity going on. by and around the
house 24 hours a day, people going in and out 24 hours a day, characters you've
never seen on your block before are coming in there.

United States v. Lancaster, 968 F.2d 1250, 1255 n.3 (D.C.Cir. 1992). See United States v.
Banks, 987 F.2d 463 (7th Cir. 1993) (example of financial agreements involved in paying
individuals who run a crack house).

255. Pierce Oil Corp. v. City of Hope, 248 U.S. 498, 499 (1919); Mugler v. Kansas, 123
U.S. 623, 671 (1887).

256. N.Y. PENAL LAW, § 1533 (McKinney 1994).
257. 54 Crim. L. Rep. (BNA) 1197, 1207 (Dec. 1, 1993).
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and money were exchanged5 8 After receiving no response to
their announcement, police broke down the door, searched the
locale and found cocaine.5 9

The defendant alleged that the cocaine was inadmissible
because the police had no information concerning who owned the
building, there was no proof the building was abandoned, and that
the defendant's use of the property as an illegal commercial
enterprise demonstrated a reasonable expectation of privacy which
would not justify a warrantless entry of the storefront under the
Fourth Amendment and such cases as Katz v. United States21° and
Rakas v. Illinois.261 The court disagreed with the defendant and
stated that although the defendant demonstrated a subjective
expectation of privacy in the storefront, that expectation is not one
that society would recognize as reasonable under Katz.262 There-
fore, the police did not violate defendant's Fourth Amendment
guarantees against unreasonable searches and seizures when they
entered the storefront without a warrant.261

In addition to crack houses, street gangs also pose a threat to
the general public. The contribution of street gangs to the illegal

258. Id.
259. Id.
260. 389 U.S. 347 (1967) (Providing a standard to evaluate an infringement on justified

expectation of privacy rooted in a presumptive warrant requirement for all searches and
seizures).

261. 439 U.S. 128 (1978) (holding that a passenger in an automobile could not bring a
Fourth Amendment claim based on the search of the automobile because he failed to
demonstrate a reasonable expectation of privacy in the interior of the car).

262. Under Katz, to determine whether a person's expectation is reasonable the court
must undergo a two-part test: First, the person must demonstrate an actual subjective
expectation of privacy. Second, society must recognize that expectation as objectively
reasonable. Katz, 389 U.S. at 347. Reasonableness of government conduct is determined
by weighing the individuals legitimate expectation of privacy and personal security against
the government's interests alleged to justify the intrusion. New Jersey v. T.L.O., 469 U.S.
325, 337 (1969); United States v. Place, 462 U.S. 696, 703 (1983). For a brief discussion on
Fourth Amendment principles, see Andrew H. Brett, Minnesota v. Dickerson and the Plain
Touch Doctrine: A Proposal to Preserve Fourth Amendment Liberties During Investigatory
Stops, 58 ALB. L. REV., 871, 873 (1995).

263. Numerous courts have held "that the dangerous nature of 'narcotic crime' or 'drug
offenses' supports an automatic frisk, without reference to any trafficking (be it major or
minor) or transaction of any size." David A. Harris, Frisking Every Suspect: The Withering
of Terry, 28 U.C. DAVIS L. REV. 1, 26 (1994); Search and Seizure Justices Debate Knock-
And-Announce Rule As Part of Fourth Amendment, U.S. LAW WEEK, Apr. 5, 1995. One
court held that the plain view doctrine applies to drugs hidden in a hole in the wall of a
crack house. State v. Ford, 651 A.2d 103 (N.J. Super. 1995).
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drug trade is enormous.2' A gang centralized in Queens, New
York, built an empire which generated a million-dollar-a-week
revenue with operations throughout the eastern and southeastern
United States.265 However, there have been successful efforts to
have gangs or their members declared a nuisance and to enforce
antigang injunctions in states such as California,26 Illinois,267

and Texas. 268 These injunctions have enjoined firearms, excessive
noise, blocking of public streets, continuing trespasses, littering,
disorderly conduct, graffiti, and underage drinking.269

3. Discriminatory Application of Nuisance Laws. -It has
been asserted that the use of nuisance laws to abate illegal conduct
is based upon corrupt discriminatory practices because such laws
are solely enforced in low-income communities against people of
color. In City of New York v. Simithis,27° New York State sought
civil penalties and a permanent injunction against drug sales and
prostitution occurring in a newsstand located in Times Square, New
York.21  The newsstand also sold adult books, magazines, and
videos. 272 Within one year, twenty-five drug-related arrests were
made on the premises, and women employees had frequently

264. The activity of street gangs is difficult to curtail because it may often become
difficult to define a "gang" for purposes of monitoring juvenile conduct. It has been
suggested that gangs are groups of persons who the community recognizes as an aggregate,
as does the group itself, and the individuals perform en mass to accomplish an illegal design.
Paul Cromwell, et al., Youth Gangs: A 1990s Perspective, 43 JUVENILE & FAMILY COURT
J. 25, 26 (1992).

265. Lynette Holloway, Arrest of 21 Members Breaks Drug Gang, The Authorities Say,
N.Y. TIMES, Sept. 30, 1995, at 18. New York City's drug culture, not unlike other cities, has
an elaborate teenage drug ring which serves as a major source of illegal drugs. TERRY
WILLIAMS, THE COCAINE KIDs THE INSIDE STORY OF A TEENAGE DRUG RING (1987). For
both adults and children, the profits obtained from illegal drugs are seemingly worth the risk,
given such alternatives as unemployment and dead-end jobs. Regina Austin, The Black
Community, Its Lawbreakers, and a Politics of Identification, 66 CAL. L. REV. 1769, 1777
(1992).

266. Susan L. Burrell, Gang Evidence: Issues for Criminal Defense, 30 SANTA CLARA L.
REV. 739, 743-44 (1990).

267. ILL. REV. STAT. ch. 740 para. 147/35 (Smith-Hurd 1994).
268. TEX. REV. CIV. STAT. ANN. § 125.062 (West 1994).
269. Christopher S. Yoo, Comment, The Constitutionality of Enjoining Criminal Street

Gangs as Public Nuisances, 89 Nw. U. L. REV. 212, 222-25, 254 (1994). See also, Michael
D. Finley, Anti-Gang Legislation: How Much Will It Take? 14 JUV. 47 (1993).

270. City of New York v. Simithis, No. 88 civ. 1618, WL 59965 (S.D.N.Y. June 9, 1988).
271. Id.
272. Id.
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engaged in prostitution. 3  The City of New York declared the
newsstand a public nuisance.274

The defendant claimed that the drug arrests in the area were
"racially motivated and were instituted to punish, intimidate, or
coerce Simithis, a Caucasian, because he permitted young [b]lack
and Hispanic persons to congregate within and patronize his
establishment., 275  The defendant removed the action to federal
district court of the southern district of New York alleging that
federal civil rights laws were implicated because his clientele were
predominantly people of color.276 The court tersely stated, "One
can only express profoundly dismay at the travesty that such a
claim makes of this nation's magnificent civil rights laws,, 277 and
held that no person has an absolute right to sell drugs or engage in
prostitution.27

' The New York nuisance abatement law did not
bar a particular group from defendant's premises, but instead
sought to prohibit unlawful conduct on the part of any or all person
regardless of race, creed or color.2 79 In effect, any residence or
commercial enterprise used for illegal drugs on a continuing basis
is a public nuisance.28 ° Concerning race and the war against
illegal drug trafficking the Rev. Jesse Jackson forcefully stated,
"We need to see drug pushers as terrorists, and neither age, race,
status or sex should be sanctuary.. . . Drugs are a national security
issue.21

4. Due Process Challenge. -Efforts to enjoin illegal drug
activity as a nuisance have been challenged as violative of due
process. In the Florida case of Orlando Sports Stadium, Inc. v.
State ex rel. Powell,2 2 the defendants' property was frequented by
persons who used illegal drugs on the property. Florida has several

273. Id.
274. Id.
275. Simithis, 1988 WL 59965.
276. Id.
277. Id.
278. Id.
279. Nuisance laws in this country were used in the late 1800s to harass and discriminate

against the Chinese. See MICHAEL A. OLIVAS, THE CHRONICLES, MY GRANDFATHER'S
STORIES, AND IMMIGRATION LAW: THE SLAVE TRADERS CHRONICLE AS RACIAL HISTORY
9 (1995).

280. Salzman v. State, 430 A.2d 847 (Md. 1981); People v. Lot 23, 735 P.2d 184 (Colo.
1987).

281. RILEY, supra note 44, at 106.
282. 262 So. 2d 881 (Fla. 1972).
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interrelated statutory provisions which, in relevant part, provide
that it is a public nuisance to maintain any place where a law is
violated,' or any place visited by drug users to use drugs is a
public nuisance.' When any nuisance exists the state or citizen
may sue to enjoin the nuisance." The defendants argued that
the above statutory provisions denied them due process of law
because the law was not sufficiently explicit in the description of
the conduct forbidden and did not indicate the elements of the
offense with reasonable certainty.286

The court stated that a nuisance corrupts public morals and
inconveniences or damages the affected community.2 The court
further stated that in the exercise of its police powers the state has
broad discretion to protect public health, safety and welfare, and it
would be difficult to enumerate in a statute all the circumstances
under which particular conduct or conditions would constitute a
nuisance. 8  The determination of what constitutes nuisance is
made on a case-by-case basis. A nuisance cause of action is aimed
at conduct, which under any variety of circumstances, harms public
health, safety, and welfare. 89 Broad language in a nuisance
statute is useful at providing a target for an array of illegal conduct
related to illegal drug trafficking.290

5. Nuisances Limited to Adjoining Property. -Another
concern abut using nuisance theory as a means to combat illegal
drug trafficking is based on the common law theory that conduct
committed on one's land is not a nuisance because nuisances are
committed by neighbors. This position was embraced by the state
of Massachusetts in Doe v. New Bedford Hous. Auth.291 where
plaintiffs were tenants of a public housing projects plagued by
illegal drug operations involving tenants and nontenants. The
plaintiffs asserted that large-scale drug activities in their respective

283. FLA. STAT. ch. 823.05 (1970) (providing that any structure erected, established, or
maintained for illegal purposes is a nuisance).

284. FLA. STAT. ch. 823.10.

285. FLA. STAT. ch. 60.05(a).
286. Powell, 262 So. 2d at 884.
287. Id. at 883.
288. Id. at 884.
289. Id.
290. Id.
291. 630 N.E.2d 248 (Mass. 1994).
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projects created noise and the litter of drug paraphernalia. 9g In
addition, they asserted that crime in the area prevented them from
going out at night, and prevented their children from playing
freely

2 93

The plaintiffs' suits were based, in part, upon nuisance.294

The court held that a tenant cannot sue a landlord for nuisance,
because a suit must be brought against the owner of a separate
parcel of land. 95 A property owner must cause a substantial and
unreasonable interference with the use and enjoyment of another's
property.296 This requirement was not met because plaintiffs were
mere renters and the condition existed on the defendants' own
property

9

This view has solid legal antecedents. Prosser and Keeton
indicate that trespass is an invasion of interests in the exclusive
possession of land,298 while nuisance is an interference with the
use and enjoyment of it. The difference is between walking across
a lawn and establishing a bawdy house next door.299 Wood on
Nuisance adds that nuisances are always injuries that result from
actions done outside of the injured property.3 ° American Juris-
prudence indicates that nuisance is the unreasonable use of one's
property that substantially impairs another's enjoyment of his
property.31  In Philadelphia Elec. Co. v. Hercules, Inc. ,3° the
Third Circuit held that a successor owner of property cannot sue a
previous owner for nuisance because the cause of action is limited
to disputes between neighboring contemporaneous land uses.30 3

The failure to recognize a nuisance course of action where

illegal drug activities occur on the complaining party's property is
an anachronistic position. Numerous jurisdictions have statutorily

292. Id.
293. Id.
294. Id. The plaintiffs sought: injunctive relief, breach of warranty of habitability, breach

of covenant of quiet enjoyment, and nuisance. Id. at 249.
295. Id. at 257.
296. Doe, 630 N.E.2d at 257.
297. Id.
298. W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 87, at

622 (5th ed. 1984).
299. Id.
300. WOOD, NUISANCE § 4, at 33 (3d ed. 1983).
301. 58 AM. JUR. 2D Nuisance § 2 (1989).
302. 762 F.2d 303 (3d Cir. 1985).
303. Id. at 313-14. See also Amland Properties v. Aluminum Co., 711 F. Supp 784

(D.N.J. 1989).
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enacted a nuisance cause of action for illegal drug activity.3°4 The
common law definition of nuisance is broad enough to encompass
any unreasonable interference with a right common to the general
public which adversely impacts public health, safety, or morals.30 5

Furthermore, the current trend is to interpret the nuisance cause of
action broadly to prohibit illegal drug activities.3°

C. Closing the Loopholes

Nuisance law can supplement existing criminal laws. The
conventional approach of incarcerating those associated with illegal
drugs ignores the reality of the overcrowded and poorly-staffed
criminal justice system. Prison space is a finite resource.0 7

Thousands of accused are awaiting trial, the system is backlogged
and 95 percent of the cases are plea bargained. °s There is simply
insufficient interest, ability, resources, and time to put each case
through trial. Especially in light of the overwhelming burden on
the criminal justice system, the importance of using nuisance laws
in the war on drugs should not be overlooked.

304. ALA. CODE § 13a-12-212(1994); 1995 COLO. REV. STAT. § 1044 (1995); CONN. GEN.
STAT. § 21a-259 (1994); DEL. CODE ANN. tit. 10, § 7107 (1994); FLA. STAT. ANN. § 823.10
(West 1995); LA. REV. STAT. ANN. § 13:4711 (West 1995); ME. REV. STAT. ANN. tit. 17,2741
(West 1994); MD. CODE ANN. art. 27, § 286 (1994); MASS. GEN. LAWS ANN. ch. 139, § 16A
(West 1995); MICH. STAT. ANN. § 27A.3801 ( Callaghan 1993); MIss. CODE ANN. § 41-29-309
(1994); N.H. REV. STAT. ANN. § 318-B:16 (1994); N.Y. PENAL LAW § 240.45 (McKinney
1994); N.C. GEN. STAT. § 19-1 (1994); OHIO REV. CODE ANN. § 3719.10 (Anderson 1994);
P.R. LAWS ANN. tit. 33, § 1365 (1991); 42 PA. CONS. STAT. ANN. § 8382 (1995) TENN. CODE
ANN. § 29-3-101 (1994); UTAH CODE ANN. § 7-38-9 (1995); VT. STAT. ANN. tit. 18, § 4222
(1994); VA. CODE ANN. § 18.2-258.01 (Michie 1995); WASH. REV. CODE ANN. § 7.43.010
(West 1994); W. VA. CODE § 60A-4-403a (1994); WiS. STAT. § 823.113 (1994).

305. RESTATEMENT (SECOND) OF TORTS § 821(B) (1979).
306. B. A. Glenser, Landlords As Cops: Tort, Nuisance & Forfeiture Standards Imposing

Liability on Landlords for Crime on the Premises, 42 CASE W. RES. L. REV. 679, 717 (1992).
307. New York State Corrections Commissioner Thomas A. Coughlin, III testified that

illegal drugs have led to overcrowding in prisons and a greater focus should be placed on
incarcerating violent offenders and on community based drug treatment. Testimony of New
York State Corrections Commissioner Thomas A. Coughlin, III, Rockefeller Drug Laws-20
Years Later, before a hearing convened by the Assembly Committee on Codes, June 8, 1993.

308. David Nyhan, We Lost the War on Drugs, BOSTON GLOBE, June 9, 1995, at 2. Plea
bargaining has often been criticized because it suggested that the guilty escape punishment.
See Shelton v. United States, 246 F.2d 571 (5th Cir. 1957). This position was rejected in
Santobello v. New York, 404 U.S. 257 (1971), in which the Court held that the disposition
of criminal charges by agreement is essential to the criminal justice system. Id. For a discus-
sion about whether the plea bargin arrangement is fair to the accused see, Katheryn K.
Russell, Criminal Law A Critical View From the Inside: An Application of Critical Legal
Studies to Criminal Law, 85 J. CRiM. L. & CRIMINOLOGY 222, 228 (1994).
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For example in the 1970 New York case of State v.
Schriber,3 9 the defendant was charged with possession of illegal
drugs and drug paraphernalia and with criminal nuisance. The
defendant was a college student who rented an apartment above a
restaurant."' A police officer was present during a marijuana
party held in the defendant's apartment.3 ' The officer obtained
a search warrant. When the police entered the defendant's apart-
ment he was absent, but several of his friends were present and his
subtenant was asleep in her bedroom.312 The police seized drug
paraphernalia and marijuana from the living room and a paint
room.313 A pipe which contained marijuana residue was found in
the defendant's bedroom.314

The court found insufficient evidence to sustain defendant's
drug possession conviction because defendant ceased to live in the
apartment a week before the raid, the house was generally open
and several persons who used marijuana were in the apartment.315

Nonetheless, there was sufficient evidence that defendant main-
tained a nuisance because the premises was maintained "for
purposes of engaging in unlawful conduct."3 6  The court rea-
soned that the defendant's knowledge of, and acquiescence to, the
drug activity was sufficient to establish that the defendant main-
tained a nuisance.3" Schriber, demonstrates how nuisance law
can supplement and close the loopholes in traditional criminal law
drug possession cases. If the defendant had been charged solely
with possession he would have avoided responsibility for the
offense. Nuisance law was instrumental in punishing the defendant
and abating the unlawful activity.

V. Interplay Between International Environmental Law and
Illegal Drug Trafficking

Any effort to fight the war on drugs must include consider-
ation of the international scope of the drug problem. In the

309. 310 N.Y.S.2d 551 (N.Y. Sup. Ct. 1970).
310. Id.
311. Id.
312. Id.
313. Id.
314. Schriber, 310 N.Y.S.2d at 522.
315. Id.
316. Id. at 553.
317. Id.
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international arena and in local communities, environmental laws
may prove useful. Under the National Environmental Policy Act
(NEPA), Is Congress established a national policy which encour-
aged harmony between humans and the environment, mandated
the environmental impact statement (EIS) process and established
the Council on Environmental Quality.319 The environmental
policies under NEPA impact administrative law, judicial review and
agency practices. NEPA differs from other environmental statutes
because it applies to federal agencies, not polluters, and it establish-
es a process rather than sets standards.' 2° NEPA requires an EIS
from all federal agencies in every recommendation or report on
proposals for legislation and other Federal actions significantly
affecting the quality of the human environment. The purpose
behind the EIS is to encourage environmental understanding. 321

Therefore, federal agencies must consider the impact of any
federally financed project on people, wildlife, soil, water, and air.

Environmental laws dealing with herbicides are intertwined
with the war on drugs because herbicides have been used to
destroy poppy and marijuana fields in Mexico. In National
Organization for the Reform of Marijuana Laws (NORML) v.
United States Dept. of State3 2 the Court addressed the United
State's use of herbicides in Mexico to eradicate illegal drugs.
NORML sought to enjoin several federal agencies32 from provid-
ing Mexico with financial and other assistance to destroy marijuana
and poppy fields by aerially sprayed herbicides such as paraquat.
NORML claimed that the federal agencies supported herbicide use
in Mexico in violation of the International Security Assistance

318. 42 U.S.C. §§ 4321-4370 (1988).
319. JACKSON B. BATTLE, ENVIRONMENTAL LAW ENVIRONMENTAL DECISION MAKING

AND NEPA 3 (1986).
320. NEPA DESKBOOK, THE ENVIRONMENTAL REPORTER 3 (1986).
321. Id.
322. 508 F. Supp. 1 (1979) [hereinafter NORML]. Environmental concerns have become

more global. For example, the Chernobyl disaster demonstrates the insignificance of national
borders with respect to environmental concerns. See Irvin Molotsky, Chernobyl and the
"Global Village", N.Y. TIMES, May 8, 1986, at B22. Vice President Al Gore has stressed the
international problem of global warming as the major environmental problem confronting
the world. GORE, supra note 168.

323. Defendant agencies included the Drug Enforcement Administration (DEA); the
Agency for International Development (AID); and the Department of Health, Education,
and Welfare (HEW). NORML, 508 F. Supp. at 2.
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Act,324 NEPA,3 5 and the Eighth Amendment to the United
States Constitution.326

The Court acknowledged that consumption of paraquat-
contaminated marijuana is likely to cause health hazards. 327

Plaintiff argued that pursuant to the 1978 version of the Interna-
tional Security Act a finding of likely health hazards would
preclude the U.S. from providing financial and other assistance to
Mexico to spray herbicides.32  Congress, however, amended the
Act in 1979 replacing the phrase "[a]ssistance ... may not be made
available or used for any program involving the spraying of a
herbicide .,"29 with "[a]ssistance ... may not be made
available for the purpose of the spraying of a herbicide., 33 1 The
intent behind the amendment was to continue assistance for the
destruction of poppy plants and narcotics interdiction.33' Al-
though the court's discussion regarding NORML's NEPA claim was
reduced to a footnote, the issue was discussed in another case with
similar facts.

3 32

In NORML v. United States Dep't of State (1978), the court
addressed the issue of whether the failure of federal agencies to
prepare an EIS for U.S. involvement in spraying poppy and
marijuana plants in Mexico violated NEPA.333 NORML contend-
ed that the U.S. participation in the Mexico spraying program
endangered the health of NORML's members who smoked
marijuana or ate fruit, vegetables, and beef from Mexico. 3 4

NORML sought to enjoin the United States government from
providing assistance to Mexico's herbicide spraying program absent

324. 22 U.S.C § 2291(d) (1988).
325. 42 U.S.C.A. §§'4321-470(d).
326. NORML alleged that marijuana consumed with paraquat residue may cause fibrosis

of the lungs and certain consumption levels are fatal. Therefore, smoking of paraquat-
contaminated marijuana constitutes cruel and unusual punishment under the eighth
Amendment to persons who eventually consumed the herbicide through marijuana usage.
NORML, 508 F. Supp. at 2.

327. Id.
328. Id.
329. Id.
330. Id.
331. NORML, 508 F. Supp. at 2.
332. National Org. for the Reform of Marijuana Laws (NORML) v. United States Dep't

of State, 452 F. Supp. 1226 (D.D.C. 1978) [hereinafter NORML 1978]. See also National
Org. for the Reform of Marijuana Laws (NORML) v. United States Drug Enforcement
Admin., 545 F. Supp. 981 (D.D.C. 1982).

333. NORML 1978, 452 F. Supp. at 1226.
334. Id. at 1229.

[Vol. 100:4



1996] COMBATTING ILLEGAL DRUG TRAFFICKING 731

an EIS as required under NEPA.335 NORML argued that spray-
ing herbicides in Mexico constituted a major federal action
significantly affecting the quality of the human environment and
that an EIS was required.336 Because defendants were willing to
prepare an EIS on the United States' support of Mexico's narcotics
eradication program, the court did not have to reach the issue of
whether NEPA applied.337

Although the plaintiffs were unsuccessful in the above cases,
NEPA allows communities and individuals to confront international
drug trafficking.33 The intent behind NEPA is to provide "full
and fair discussion of significant environmental impacts and ...
inform decisionmakers and the public of reasonable alternatives"
in order to avoid adverse impacts to the human environment.339

Such considerations may require or suggest a more cost efficient
means to combat the war on drugs. Trade embargoes, economic
sanctions or other means may prove ecologically and economically
feasible. NEPA's mandate requiring the preparation of an EIS
"gives the future a stake in present decisions."3" NEPA's goal
of ecological and economic productivity compels governmental
programs to focus on objectives of responsibility to the future,
environmental equity, beneficial use, biological diversity and
individual liberty, widespread prosperity, and conservational
management.341

VI. Conclusion

Governmental apathy, societal prejudices, and the problems
associated with illegal drug use require that communities take an
active part in the war on drugs. Environmental statutes and
nuisance laws are useful because they eliminate ecological hazards
and impact the "deep pockets" of individuals partly responsible for
the flow of illegal drugs. The severity of the illegal drug problem

335. Id.
336. The Mexican government, with U.S. assistance, began to spray herbicides in 1975.

The U.S. provided $12 million per year along with aircraft, training, technical assistance and
aircraft maintenance.

337. NORML 1978, 452 F. Supp. at 1233.
338. It has been decided that an EIS is not required to spray paraquat because there is

no evidence that the herbicide adversely affects humans, fish, wildlife, and vegetation. North
Georgia C.O.P.S., et al. v. Ronald Reagan, 587 F. Supp. 1506 (Ga. 1984).

339. Id.
340. James McElfish, Back to the Future, 12 ENVTL. F. 14, 16 (SeptiOct. 1995).
341. Id. at 14-15.
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demands novel solutions. Environmental statutes and nuisance
laws have proved to be effective means for strengthening communi-
ties and removing hazardous conditions created by illegal drugs.


