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INTRODUCTION

Norma Fiorentino, a resident of Dimock, Pennsylvania, has been
unable to draw water from her land since 2009.2 Her well exploded and
for ten months Norma, a 66-year-old widow, carried jugs of water up to
1. Stephan (Steve) Krejci is a student at the Florida A&M University College of Law,
expected to graduate with his J.D. in May 2015. Thanks to Professor Randy Abate for his
guidance in writing this paper and his wife Sarah for her suggestions and patience. This
article is dedicated to his son Cyrus.
2. Laura Legere, Nearly a Year After a Water Well Explosion, Dimock Twp. Residents Thirst
for Gas-well Fix, TiHE TIMES-TRIBIJNE.COM (Oct. 26, 2009), http://thetimes-tribune.
corn/news/nearly-a-year-after-a-water-well-explosion-dimock-twp-residents-thirst-forgas-well-fix-1.365743.
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her house.' She tells the story of her neighbor who discovered the hard
way that his water had been contaminated after it ignited when he was
making coffee while smoking a cigarette.' These stories of exploding
water wells, bubbly drinking water, and flammable tap water are becoming
commonplace for people that live near fracking sites.' These stories
underscore that the environmental impacts felt from fracking operations
also have a human impact.
Hydraulic fracturing, or fracking, is the process of injecting large
volumes of water, sand, and other chemicals into mineshafts to free deposits of natural gas.' Fracking has been around much longer than it has been
popular, but the combination of costly foreign oil, the political will to
exploit domestic energy, and horizontal drilling technology have made the
practice enormously profitable.' Previously inaccessible deposits of natural
gas have stimulated the gold rush of this century.'
Natural gas is a valuable resource in the United States. It burns
cleaner than other fossil fuels, can be produced economically, and is easily
adapted to a wide variety of applications ranging from residential heating
to industrial uses.' Consumption of natural gas in the U.S. has increased in
recent years, thereby increasing demand to produce this resource cheaply.
There is an estimated 1,744 trillion cubic feet of natural gas beneath
U.S. soil, much of it in the Marcellus Shale formation underneath Pennsylvania." This gas reserve is particularly profitable because it is situated
near some of the largest energy markets in the U.S. Gas produced in this
part of Appalachia need only travel a few miles to reach the consumer."
3. Id.
4. Wiat's the Impact of Oil and Gas Leases on Residents of Dimock, PA?, CLEAN WATER
ACTION, http://www.cleanwater.org/feature/whats-impact-oil-and-gas-leases-residentsdimock-pa (last visited Sept. 17, 2013).
5. See, e.g., id.; Gasland (HBO documentary films, International WOW Company
2010); David Rosenberg, This is What Fracking Really Looks Like, SLATE (July 19, 2013,
1:13 PM), http://www.slate.com/blogs/behold/2013/07/19/nina-berman-fractured
theshale-play_ooks-atlives_affected-by-fracking.htnml (showing sickened livestock,
flaming tap water, and exploding wells).
6. FRANK R. SPELLMAN, ENVIRONMENTAL IMPACTS OF HYDRAUIC FRACTURING
2-3 (2012); Tom WH-BERi, UNDER THE SURFACE: FRACKING, FORTUNES AND THE FATE
OF THIE MARCELLUS SI-IALE 3 (2012); Hydraulic Fracturing: The Process, FiRAcFocus
Ci-IEMICAL. DISCLOSURE REGISTRY, http://fracfocus.org/hydraulic-fracturing-how-itworks/hydraulic-fracturing-process (last visited Nov. 5, 2013).
7. See TomWILBER, UNDER THE SURFACE:
OF TiiE MARCELLUS SHALE

8.

See

FRANK

R.

FRACKING, FORTUNES AND THE FATE

3 (2012).

SPELLMAN,

ENVIRONMENTAL

IMPACTS

OF

HYDRAULIC

FRACTURING 2 (2012).
9. See Residential Uses, NATURALGAS.ORG, http://www.naturalgas.org/overview/uses-

residential/ (last visited Sept. 17, 2013).
10. See SPELLMAN, supra note 8, at 19.
11. See WH.BER, supra note 7, at 3.
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Energy companies wishing to tap into this virtual bottomless pit have
sought mineral leases from landowners in Pennsylvania. To many, these
natural gas wells are highly desirable: the landowners selling the mineral
leases collect royalties, these wells create jobs, energy is produced cheaply,
and reliance on foreign oil and gas is reduced. However, as Norma
Fiorentino knows all too well, these gains are not without consequences.12
The concept of implementing the human right to water without laws
that explicitly recognize it is a central theme to this paper. Part I of this
paper will describe the existing laws from which this right could be synthesized. These laws include applicable federal statutes, Pennsylvania statutes, and common law rules. Part II of this paper will show how France
has codified a human right to water through specific constitutional and
statutory rights, created with the intent to implement a substantive right to
water. Next, a discussion of French and Ontario procedural rules will be
examined in the same manner to show how both of these jurisdictions
have implemented a procedural right to water. These substantive and procedural models form the basis for the proposal in Part IV. First, synthesizing applicable Pennsylvania laws will show the existing legal framework is
insufficient to enforce a right to water. Then this paper will recommend
that Pennsylvania adopt a statutory right to the environment, which can be
used either directly or in a negligence per se action, to enforce a substantive and procedural right to water, similar to the French and Ontario
models.
II.

A

BRIEF HISTORY OF FRACKING AND ITS APPLICATION IN THE
UNITED STATES

Natural gas that is trapped underground is mined in much the same
way oil would be. The trapped gas gathers into reservoirs beneath the
ground. When these reservoirs are drilled, the gas escapes to the surface.
To picture a conventional gas reservoir, imagine a bottle of oil and vinegar
salad dressing. Oil and water are mixed in the bottle, and if left alone, the
oil sits above the water layer. On top of that oil layer there is a little bit of
air trapped in the bottle. Natural gas exists underground in the same way.
Water coursing up toward the surface of the earth pushes whatever oil and
gas is above it to the soil ahead of it. Eventually, this moving body of
liquid and gas comes to a rest in a reservoir, which can be tapped into by
drilling. This is the process of extracting conventional natural gas.
Unconventional natural gas is captured through fracking."
12. Id. at 2-3.
13. Robin Beckwith, Hydraulic Fracturing: The Fuss, The Facts, The Future, J. oF
PEROLEIuM TEdC i. 34, 35 (2010) (Roughly half of the natural gas wells in the United
States are fracked).
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Fracking seeks to capture gas from the rocks that form the reservoir
that contain this liquid and gas mixture; in other words, the bottle of salad
dressing itself, not the contents. This rock layer that makes up the reservoir walls is called gas shale.14 Natural gas is also trapped in this rock, but is
not subject to hydrodynamic pressure, meaning water moving underground will not displace this gas." Modem day fracking aims to drill a
mineshaft horizontally through these reservoir walls. Once the mineshaft
is in place, water, sand, and drilling chemicals are pumped into the ground
to fracture this rock formation.'" The gas contained in these shale formations is then free to flow through these newly created fissures and be collected at the surface. Until recently, capturing natural gas in this way was
not economically feasible; however, advancements in horizontal drilling
technology have overcome that obstacle. If fracking wasn't already profitable enough, mine infrastructure already exists in many places over tapped
out conventional reservoirs of natural gas; fracking these reservoir walls
involves a comparatively low startup cost."
Now that fracking has become much more common in the United
States," the environmental damage it causes is becoming apparent. For
starters, fracking uses an enormous amount of water; on average, about 2
million gallons of water for a well." While other energy sources also use a
great deal of water, the majority of the water used in fracking is left inaccessible inside the well, below the depths of a typical aquifer.20 This consumption aggravates the water usage issue. 2 '
In Barnhart, Texas, Beverly McGuire has experienced such a water
sh'ortage.22 She woke up one morning to find sand in her toilet bowl.2 3
Barnhart relies upon the Edwards-Trinity-Plateau aquifer for water.
14. See

Hydraulic Fracturing: The Process, FRACFOCUS CHEMICAL DISCLOSURE
http://fracfocus.org/hydraulic-fracturing-how-it-works/hydraulic-fracturingprocess (last visited Nov. 5, 2013).
15. See id., at "hydraulic fracturing process."
16. See id., at "hydraulic fracturing process."
17. See SPELLMAN, supra note 8, at 61.
18. Chris Amico, Danny DeBelius, Scott Detrow & Matt Stiles, Shale Play: Natural Gas
Drilling in Pennsylvania, STA--E IMPACT: PENNSYLVANIA, http://stateimpact.npr.org/
pennsylvania/drilling/ (last visited Nov. 5, 2013) (showing over 6,000 active wells in the
state of Pennsylvania).
19. See Hydraulic Fracturing: The Process, supra note 14, at "hydraulic fracturing process."
20. Jesse Jenkins, Energy Facts: How Much Water Does Frackingfor Shale Gas Consume?,
TilE ENERGY COLLECTIvE (Apr. 6, 2013), http://theenergycollective.com/jessejenkins/
205481/friday-energy-facts-how-nuch-water-does-fracking-shale-gas-consume.
REGISTRY,

21. See generally id.
22. Suzanne Goldenberg, A Texas Tragedy: Ample Oil, No Water, THE GUARDIAN (Aug.
11, 2013), http://www.theguardian.com/environment/2013/aug/11/texas-tragedyample-oil-no-water.
23. Id.
24. Id.
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Ranchers use this water for raising cattle, while residents use it to live on
and maintain their gardens. Fracking companies also rely on it to capture
natural gas. In order to have enough fluids to pump into the ground, gas
companies need ample supplies of water, which are drawn up from aquifers used for drinking water.2 5 To further aggravate the water usage problem, there are landowners in Texas that make a business of selling fresh
water from their aquifers to oil companies. 6 Meanwhile, the town of
Barnhart is forced to ration its water use. 27
Well water contamination is a problem common to those affected by
fracking.2 8 Well-water is drawn up from underground sources of water
called aquifers.29 So long as these aquifers remain free of contamination
from petroleum or gas, wells can provide the land above it with clean
drinking water. Fracking can contaminate well water in a couple of different ways. First, the fracking fluids that are pumped into the ground are a
source of contamination. While most of the mixture is water and sand, the
remainder is made up of drilling chemicals."0 Many of these chemicals are
disclosed on registries, like FracFocus.3 ' Nevertheless, some of these
chemicals are still protected through trade secret exemptions.32
Take the example of hospital employee, Cathy Behr." In 2008, she
was called upon to treat a gas company employee who had been exposed
to fracking chemicals. Following hospital procedure, the section was
locked down and Cathy donned protective equipment. Cathy helped strip
the gas field worker and was exposed to the chemicals on his skin. A day
later, her skin turned yellow and she became ill. After ruling out several
infectious diseases, doctors eventually traced her symptoms to the gas field
worker. To gain more information about what they were dealing with,
these doctors referenced a Material Safety and Data Sheet (MSDS).34 The
MSDS described the chemical as ZetaFlow." It warned users to wear
25. Id.
26. Id.
27. Id.
28. See WILBER, supra note 7, at 113.
29. See Hydraulic Fracturing: The Process, supra note 14, at "hydraulic fracturing process."
30. See id.
31. ihat Chemicals are Used?, FnAcFocus CHEMICAL Discioosupuj REGISTRY, http://
fracfocus.org/chemical-use/what-chemicals-are-used.
32. See infra Part III.A (discussing disclosure of toxic chemicals through EPRCA and
trade secret exemption).
33. Jim Moscou, Oil & Gas Exploration: Is 'Fracking' Safe?, NEWSWEEK (Mar. 13, 2010,
6:09 PM), http://www.newsweek.con/oil-gas-exploration-fracking-safe-87557
34. Employers keeping hazardous materials on the premises are required to keep this
forn. It details information about the chemical, such as health and fire risks, as well as
measures to be taken in the event of an accident. 29 C.F.R. § 1910.1200(b) (2013).
35. ZetaFlow: Conductivity Inhancer, Fines Control and Load Recovery Agent,
WEATI ILEFOID, http://www.weatherford.com/weatherford/groups/web/docunents/
weatherfordcorp/WFT010396.pdf.
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chemically resistant clothing, but did not identify the composition of the
chemical. 6
Well-water can also be affected by the very resources fracking seeks to
capture. Petroleum or natural gas is freed up and flows to the surface, but
some of it can flow into aquifers underground. This is where the stories of
foamy brown well-water and bubbling ponds come from, as well as the
infamous stories of flaming tap water.
Such is the story of Bill Ely." He lives in Dimock, Pennsylvania,
which has become a popular access point into the Marcellus Shale formation. In a video segment detailing the affliction of his town, he displays
numerous jugs of yellow water produced from his well. Mr. Ely then puts
a lighter near the neck of one of the jugs, igniting the water he would
otherwise drink.
The above anecdotes paint a picture of the human impacts of fracking, but the recently enacted Act 13 gives an even starker overview of what
the human right to water is up against in Pennsylvania. Enacted in 2012,
Act 13 repealed the previous Oil and Gas Act in Pennsylvania, seeking to
regulate fracking in a more comprehensive, statewide manner." To its
credit, this Act seeks to mitigate the environmental impacts of fracking by
creating a common fund into which gas companies must pay an impact fee
when fracking a well." It also protects groundwater by requiring a gas
company that contaminated a person's well to replace it, subject to the
standards under the Pennsylvania Safe Drinking Water Act.40 Such pollution of a person's well constitutes a public nuisance.4 1 However, Act 13
preempts all local ordinances that would seek to regulate or ban fracking.42
If that were not enough, gas companies are given the power of eminent
domain.43 This provision was upheld on appeal; thus, a person or municipality is precluded from objecting to fracking on their land."
36. See WILBER, supra note 7, at 122.
37. Pennsylvania Residents' Flammable Drinking Water Blamed on Fracking, YouTUBE,
http://www.youtube.com/watch?v=5P8gAQhCq7c (last visited Sept. 22, 2013).
38. Robinson Twp. v. Commw., 52 A.3d 463, 468 (Pa. Commw. Ct. 2012).
39. 58 PA. CONS. STA c. § 2302 (2012).
40. Id. at § 3218 (It is unclear how the exception for fracking in the Safe Drinking
Water Act will work with this provision). See infra Part III.A.
41. Id. at § 3252.
42. Id. at § 3304. This provision has been held unconstitutional in Robinson. Robinson
Twp., Washington Cnty. v. Com., 83 A.3d 901 (Pa. 2013). The Pennsylvania Supreme
Court affirmed and also upheld the ability of the environmental associations to assert
standing, but more importantly affirmed the unconstitutionality of Section 3304 under the
Environmental Rights Provision of the Pennsylvania Constitution, breathing new life into
this protection. Id. at 981-82. While outside the statutory argument of this article, the
Robinson opinion discusses the alternative protection Pennsylvanians enjoy under the public
trust doctrine. Id. at 954-59.
43. Id. at § 3241.
44. See id.
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U.S. LEGAL BACKGROUND

At the outset, it is important to draw a distinction between water
rights and a right to water. Water rights already exist in Pennsylvania. 45
These rights are as ancient as the common law and give a legal entity the
right to capture water as a resource.4 6 For example, a legal entity that owns
land adjacent to a river might have riparian rights to draw water from that
river;47 or if there is water-bearing strata below this land, that legal entity
would have the right to pump that water due to land ownership." Property rights are not human rights." Property rights can be sold, other laws
may qualify them, and a court may find another's property right is more
important. A right to water, grounded in a person's humanity, stands
apart from land ownership and flows entirely from that person's right to
drink enough clean water sufficient to maintain a healthy life."

A.

Federal Statutes

Federal law is largely inapplicable to fracking and its effect on drinking water. At first blush, the Safe Drinking Water Act (SDWA) appears to
be a law that should apply to fracking. Enacted in 1974, the purpose of
the SDWA is the protection of tap water distributed through public water
systems." While the SDWA mainly applies to public water systems,52 the
law has evolved to protect water sources as well." Therefore, the goal of
this law is to ensure water that a person gets from his or her tap is clean
enough to drink and for household uses.54 The SDWA contemplates the

$

45. JOl-IN BouiRDEAu, WATER AND WATER RiGii s 6 SumM. PA. JUR. 20 PROPERTY

2:4-2:5 (2d ed.) available at Westlaw.
46. Id.
47. A. DAN TARLOCK, LAW OF WATER RIGHTS AND RESOURCES § 3:9 (2012),
available at Westlaw.
48. Id. at 4:8.
49. See generally Universal Declaration of Human Rights, G.A. Res. 217 (III) A, U.N.
Doc. A/RES/217(Ill) (Dec. 10, 1948) [hereinafter UDHR].
50. Comm. on Economic, Social, and Cultural Rights, Substantive Issues Arising in the
Implementation of the International Covenant on Economic, Social and Cultural Rights:
General Comment No. 15 (2002): The Right to Water (arts. 11 and 12 of the International
Covenant on Economic, Social and Cultural Rights), 2 U.N. Doc. E/C.12/2002/11
(2002) [hereinafter Coment 15]; see also TARLOCK, supra note 47, at § 11:17.
51. See generally 42 U.S.C. %§ 300f-300j (2012).
52. See generally id. at 5 300f(4)(A) A public water system is one that distributes water to
25 or more people. This system refers to the actual distribution network, not the source
the water is drawn from. Id.
53. Id. at § 300h; see also Water: Safe Drinking Water Act: Basic Infonmation, EPA.GOV,
http://water.epa.gov/lawsregs/guidance/sdwa/basicinformation.cfm (last visited Mar. 6,
2012).
54. See Water: Safe Drinking Water Act: Basic Information, EPA.GOV, http://water.epa.
gov/lawsregs/guidance/sdwa/basicinformation.cfi
(last visited Mar. 6, 2012).
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regulation of underground injections;" however, when enacted, this provision was designed primarily to regulate the underground injection of
waste, not injections for the production of natural gas. 6
Whether this provision applied to fracking at all arose in Legal Envtl.
Assistance Found., Inc. (LEAF) v. EPA.s" In 1997, when LEAF was
decided, fracking was not widely practiced. A factually similar technique
used to extract natural gas from coal formations was at issue, coalbed
methane (CBM) extraction." These mines are at much shallower depths
than gas shale formations and closer to aquifers. Therefore, the contamination of aquifers was a primary concern in LEAF." Although the EPA
argued the provision regulating underground injections pertained primarily to waste water injections and not natural gas production, the Eleventh
Circuit held to the contrary, given the plain language of the statute and its
application to CBM wells.60 This holding prompted the EPA to determine
whether fracking CBM wells caused impacts to drinking water." The
report ultimately did not find drinking water contamination from CBM
fracking.62 The other result of this report was to create the basis for the
exemption now found in the definitions of the SDWA." The definition of
underground injections now specifically excludes those done for the purpose of producing natural gas, oil, or geothermal energy.64 Consequently,
the SDWA does not apply to fracking.65
The Clean Water Act (CWA) only applies where waste water is discharged into surface water because this law only applies to navigable
waters, not aquifers.66 While this is of some relevance in CBM wells, given
that much of that water is pumped back out of the ground and discharged
into streams, shale fracking operations leave about 80% of the water used in
the rock formation; and this still would not apply to situations where natu55. 42 U.S.C. § 300h-3.
56. Legal Envtl. Assistance Found., Inc. v. EPA, 118 F.3d 1467, 1471 (11th Cir. 1997)
[hereinafter LEAF].

57. Id.
58. CBM extraction is similar to fracking in that it breaks apart rock formations
underground to free natural gas. However, CBM extraction happens in coalbed seams,
which are much closer to the surface then gas shales. See EPA, EVALUATION OF IMPACTS

To

UNDERGROUND SOURCES OF DRINKING WATER BY HYDRAuUiC FRACTURING OF

COALBD

METHANE

RESERvOIRks;

NATIONAL STUDY

FINAL

REPORT

1-3

(2004)

[hereinafter CBM REPORT].
59. LEAF, 118 F.3d at 1471.
60. Id. at 1478.
61. CBM RPORT, supra note 58, at 1-2.
62. Id. at 7-5.

63. 42 U.S.C. § 300h(d)(1)(B)(ii) (2012).
64. Id.
65. This loophole is colloquially referred to as the "Halliburton loophole," named after
the company who lobbied for it. See WILBER, supra note 7, at 119.
66. See 33 U.S.C. § 1251 (2011).
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ral gas had escaped into aquifers." Even if the CWA could be stretched to
cover such a scenario, it has an explicit exception for fracking fluids left in
the ground."
A more basic problem with the CWA is its regulation of pollution,

not water.69 For example, in Northern Plains, the court was faced with the
issue of what constitutes a pollutant under the CWA where the operators
of a CBM well had discharged used water into a stream." The issue was
not whether the water as it exists in the stream renders a person's well
unusable, but whether the activity of the defendant is one that is actually
regulated by the CWA." Thus, even if the defendant's CBM well rendered the stream radioactive, the court would still have to proceed through
the threshold inquiry of whether the CWA can actually regulate this
activity.

72

The National Environmental Policy Act (NEPA) is the main procedural statute geared toward environmental protection.73 NEPA tasks agencies with articulating a national environmental policy and creates an
administrative body, the Council of Environmental Quality (CEQ), to
review that policy and other government actions that affect the environment.7" NEPA is exclusively procedural in nature and does not confer substantive rights. Therefore, all the court can do when enforcing this law is
determine whether the procedure specified has been followed. 6 However,
the key limitation with fracking is that private actors are not subject to this
law.n A private party fracking on federal land would need to prepare an
environmental impact statement under NEPA, but this land limitation still

67. See id. at (a)(1).
68. 33 U.S.C. § 1362(6) (2010).
69. N. Plains Res. Council v. Fid. Exploration & Dev. Co., 325 F.3d 1155, 1157 (9th
Cir. 2003).
70. Id. at 1157.
71. See generally id.
72. See generally id.
73. 42 U.S.C.

§5

4321-4370h (2012).

74. Conservation Council of N. Carolina v. Froehlke, 340 F. Supp. 222, 225
(M.D.N.C. 1972).
75. Id. at 225.
76. See generally id.
77. 42 U.S.C. § 4332(c) (2012); United States v. Stoeco Homes, Inc., 498 F.2d 597,
607 (3rd Cir. 1974).
78. This could account for as much as 14% of fracking operations. Press Release, Dept.
of the Interior, Bureau of Land Management, Interior Releases Updated Draft Rule for
Hydraulic Fracturing on Public and Indian Lands for Public Comment (May 16, 2013),
available at http://www.blm.gov/wo/st/en/info/newsroom/2013/may/nr 05 16 2013.
html.
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leaves the majority of unconventional wells outside the scope of this statute.

79 80

Even if NEPA were applicable, it is of limited use due to its poor
accessibility. Timing is a common criticism of NEPA as it is nearly impossible to get a comment in during the planning phase when it could actually
be considered as an alternative plan of action."' Since the statute vests with
agencies the discretion to determine when agency action is a significant
environmental concern, NEPA can be characterized as a mere bump in the
road to fracking the Marcellus shale, as opposed to a real barrier.82
The Emergency Planning and Community Right to Know Act
(EPCRA) is a procedural statute that appears to be applicable, but is of
little help in the fracking context because many chemicals used in fracking
do not meet the statutory threshold for reporting." EPCRA was enacted
to notify community residents of what hazardous materials are present in
the community and provide for emergency planning in the event there is
an accident.84 In theory, the procedural protections here could be quite
powerful, as there is a list of hazardous substances that must be reported if
they are over a certain threshold amount." EPCRA also allows for citizen
suits for failing to meet certain critenia under the statute." The provision
of compensation is governed by the applicable regulations though."
79. See Greene Cnty. Planning Bd. v. Fed. Power Comm'n, 455 F.2d 412, 415-16 (2nd
Cir. 1972).
80. Many states have statutes similar to NEPA, called "SEPA's," Pennsylvania does not;
Daniel P. Selmi, Themes in the Evolution of the State Environmental Policy Acts, 38 URn. LAW.
949, 951 (2006), so the rights to information and public participation are ensconced in the
permitting process under oil and gas laws as well as groundwater well drilling; see e.g. 58
PA. CONS. STAT. § 3211 (2012) (notifying water well owners of a fracking permit that
might affect them); see e.g. 58 PA. CONS. STAT.§ 3218.1 (requiring the Department of
Environmental Protection to notify public water facilities that may be affected by a spill); see
e.g. 35 PA. CONS. STAT. ANN. § 721.11 (West 2013) (requiring public water systems to
notify the public when water is out of compliance).
81. Robert W. Adler, Addressing Barriers to Watershed Protection, 25 ENVIL. L. 973, 1053
(1995); Oliver A. Houck, Book Review, Is That All? A Review of the National Environmental
Policy Act, an Agenda for the Future, by Lynton Keith Caldwell, 11 DUKE ENvTL. L. & Po v
F. 173, 186 (2000) (reviewing LYNTON KEITH-1i CALDWELiL, THE NATIONAL
ENVIRONMENTAL Poucy ACT, AN AGENDA FoR TiHE FUTURJE; see generally Public Notice
and Comment, RED LODGE CLEARINGHOUSE (Sept. 23, 2010), http://rlch.org/content/
public-notice-and-comment.
82. See 42 U.S.C. § 4332(c) (2012); see also Oliver A. Houck, Book Review, Is That
All? A Review of the National Environmental Policy Act, an Agenda for the Future, by Lynton
Keith Caldwell, 11 DUKE ENvTL. L. & PoL'v F. 186.
83. 42 U.S.C. %§ 11001-11050 (2010).
84. Id. at § 11044.
85. Id. at § 11002 (The default amount is two pounds).
86. Id. at § 11046(a)(1).
87. Id. at § 11046(c).
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Therefore, a right to damages, or any remedy, relies on the regulation
promulgated to allow for such relief."
EPCRA's applicability is qualified in two other ways. There is a specific exemption for storage incident to transportation of natural gas," and
there is also a trade secret exemption." Under the trade secret exemption,
an operator may withhold information if it can demonstrate that it has not
already been waived, no other federal law compels disclosure, disclosure
would put the operator at a competitive disadvantage, and the chemical
composition cannot be easily reverse engineered." The number of chemicals that require disclosure total just below 400 on the original list and are
all acutely toxic.92 Moreover, many of the chemicals used in drilling are
not so acutely toxic that they would need to be listed." For example,
saltwater is a commonly used fracking chemical.94 It is not acutely toxic,
but it will certainly ruin a freshwater well. EPCRA only applies to hazardous chemicals that are discharged, not those that escape into an aquifer
through a fracking operation." Therefore, while there is strong legislative
intent to protect citizens from hazardous chemicals, the provisions in this
statute are not well applied in the fracking context.
B.
1.

Pennsylvania Law
Constitutional

Pennsylvania's constitution contains a provision, which guarantees a
right to the environment." Although the language of the provision seems
to provide a right to a clean environment, the pivotal question in Gettysburg was whether this language was self-executing." The murky opinion
in Gettysburg has been clarified, where a three-part test now examines
actions under this provision." The highly deferential test, examines
whether applicable statutes and regulations have been followed, whether
88. Id.

89. 42 U.S.C. § 11047 (2010).
90. Id. at § 11042.
91. Id. at § 11042(b).
92. EPA, NATIONAL SERVICE CENTER FOR ENVIRONMENTAL PUBLICATIONS
(NSCEP): CHEMICAL EMERGENCY PREIPAREDNESS PROGRAM INTERIM GUIDANcE A-1
(1985) [hereinafter EPCRA List].

93. What Chenicals are Used?, supra note 31.
94. Id.

95. 42 U.S.C. %§11001, 1047 (2010).
96. PA. CONST. STAT. art. I, § 27.
97. Commonwealth v. Nat'l Gettysburg Battlefield Tower, 311 A.2d 588, 590 (Pa.
1973). The term self-executing means that a law can be directly invoked as opposed to
requiring implementing legislation to make it legally enforceable. It is more commonly
seen with treaty law. BLACK'S LAW DICTIONARY (9th ed. 2009), self-executing.
98. Borough of Moosic v. Pennsylvania Pub. Util. Comm'n, 429 A.2d 1237, 1239 (Pa.
Commw. Ct. 1981).
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there was an attempt to mitigate, and whether the harm so substantially
outweighs the benefit." This test shows the political will to protect the
environment, but the test leaves close questions resolved against the environment.' 0 Ironically, this right is enshrined in the Pennsylvania constitution, but this deference has the effect of rendering it rather useless in
court. 0 ' In addition to this deference, the use of aesthetic values in this
constitutional provision leaves this right to the environment satisfied as
long as the end result is visually pleasing.10 2
2.

Statutory

3

Pennsylvania does not have a statute that directly implements the
environmental right in its constitution. Instead, there are statutory laws
that tangentially touch on this right;104 two of which are relevant here
because they relate to clean water or a general right to a clean environment. The first is the Hazardous Site Cleanup Act' and the second is the
Pennsylvania version of the Safe Drinking Water Act.' 6 Two other statutes, which do not directly relate to this constitutional provision, are also
relevant here: the Clean Streams Act' and the Water Resources Planning
Act.'08
99. Id. at 1239.
100. See generally id.
101. Payne v. Kassab, 312 A.2d 86, 95 (Pa. Commw. Ct. 1973) (finding compliance with
applicable law, use of aesthetically pleasing construction materials, and other social benefits
in favor of street widening). The recent holding in Robinson contrasts strongly with
deference the courts have shown this provision in the past. Robinson, 83 A.3d at 981-82.
Pennsylvania's interpretation of this constitutional right in the future will be interesting to
follow.
102. Payne, 312 A.2d at 95.
103. There are a number of regulations in Pennsylvania that regulate oil and gas wells that
contemplate protection of water resources; See e.g. 25 PA. CoDE 5 78.51 (1989) (ordering
well owner to replace water supply if contamination can be traced to well), id. at 5 78.55
(requiring an emergency response plan when an unconventional gas well threatens the
environment), id. at 5 78.56 (requiring maintenance of storage tanks for fracking waste). A
few of these laws that bear more directly on the environment will be discussed, but most are
outside the scope of this paper. Laws like these regulate fracking directly and require that
environmental factors be considered when fracking is undertaken. The statutes discussed in
this paper purport to create a right to clean water or a clean environment and can be used
to remedy or prevent fracking damage.
104. See e.g. 64 PA. CONS. STAT. ANN. 5 802 (West 2013) (preserving the integrity of
the Appalachian Trail); 35 PA. CONS. STAT. ANN. 5 6026.102 (West 2013) (setting
standards for recycling); 35 PA. CONS. STAT. ANN. 5 721.2 (West 2013) (regulating solid

waste management).
105.
106.
107.
108.

35
Id.
Id.
27

PA. CONS. STAr. ANN.
at 55 721.1-721.17.
at 5 691.4.
PA. CONS. STAT. ANN.

55

6020.101-6020.1305 (West 2013).

5

3101-3136 (West 2013).
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The Hazardous Site Cleanup Act (HSCA) has been invoked in
numerous fracking actions in Pennsylvania. The policy provision of this
law provides that the citizens of Pennsylvania have a right to a clean environment."' This provision acknowledges that if public water supplies are
contaminated, "the replacement of those water supplies is frequently
beyond the resources of the people affected."" Thus, although regulating
polluting activities like the CWA, the statutory policy breathes a bit of
environmental justice into its construction."' The Department of Environmental Protection (DEP) is responsible for designating sites that discharge or threaten discharge of hazardous substances into the
environment." 2 In making this determination, a guiding principle is the
potential for contamination of drinking water."' When such a threat is
determined, DEP has access to all necessary information regarding the
nature of the chemicals released." 4 Citizens may bring actions directly
under this statute."' Such actions specifically allow for numerous types of
damages,"' and the defenses are rather limited."'
This statute appears to be a powerful tool against fracking, but it has
two limitations. One drawback is the limitation of property damage or
personal injury to bring suit."' Relating this right to property law confines this right to water to a property law foundation."' The other weakness of the HSCA is its regulation of toxic discharges as a threshold issue, as
opposed to a right to water.120 Viewed in this light, Pennsylvanians have a
right to clean drinkable water; however, the touchstone for whether the
water is drinkable is whether there was a toxic discharge, not whether the
water is ultimately potable. 2 '
Pennsylvania's HSCA has procedural provisions, but these protections
could only be characterized as a quasi-right to information. Under the
HSCA, the state has a strong right to information and a right of entry onto
property.'22 Information gathered under this authority is then made public
109.
110.
111.
112.
113.

35 PA. CONS. STAr. ANN. § 6020.102 (West 2013).
Id. at (4).
See id.
35 PA. CONS. STAT. ANN. § 6020.502 (West 2013).
Id.

114. Id. at § 6020.503(b).
115. Id. at § 6020.1115(a).
116. Id. at § 6020.702(a)-(b).
117. Id. at § 6020.701(b). It is also a defense if release of a substance is specifically and
explicitly contemplated by a permit, but fracking permits contemplate well casing that
should contain, not release, the contaminants at issue here. Therefore, the permit defense
appears weak. Id. at (a).
118. 35 PA. CONS. STATc. ANN. § 6020.1115(a) (West 2013).
119. See id.; see also TARLOCK, supra note 47.
120. 35 PA. CONS. ST-rA. ANN. § 6020.701(a) (West 2013).
121. See id.
122. 35 PA. CONS. STAT. ANN. § 6020.503(b)-(c) (West 2013).
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record, subject to trade secret exceptions.'" The main drawback here,
though, is the source of the right as there must be a reasonable basis to
believe there has been a hazardous discharge for these powers to be
invoked.'24 This passive right to information is one about polluting activities, not about activities that affect the environment.12 5
The Clean Streams Act actually predates the environmental amendment to the Pennsylvania constitution, so it cannot directly implement that
provision.126 The main mode of enforcement for this Act is through government enforcement in the event the statute is violated; however, an
affected citizen can bring a citizen suit to enforce this statute in equity. 27
This statute does not explicitly convey a right to clean water, although it is
an implicit policy.128 The policy section first contemplates clean water in
order to attract manufacturing industries.129 Therefore, drinking water
does not appear to be a strong priority.'" This was precisely the issue in
Roth, where the plaintiff tried to invoke this statute in a negligence per se
action."' In dismissing this claim, the court held the statute does not protect the interests of persons, as they are merely "incidental but unintentional beneficiaries of the legislation." 3 2 The unavailability of damages,
regulation of pollution like the CWA, and lack of a right conferred on
citizens leaves this statute somewhat wanting in the search for pieces of the
human right to water.
The Water Resources Planning Act does not convey a clearly defined
right to the people of Pennsylvania. Originally, the statute was enacted
with the purpose of first determining the needs of the state in terms of
water allocation and then developing a plan to meet that need.'34 While a
violation of this law is deemed a public nuisance,13 5 it is unclear what
123. Id. at (h).
124. Id. at (a).
125. See id.
126. PA. CONST. STAT. art. 1 § 27 (2013) (adopted in 1971; the Clean Streams Act was
enacted in 1937); 35 PA. CONST. STAT. § 691.4 (West 2013).
127. 35 PA. CONST. STAT. ANN.

§

691.601(a)-(c) (West 2013).

§

691.4(1) (West 2013).

128. See id.
129. 35 PA. CONST. STAT. ANN.
130. See id.

131. Roth v. Cabot Oil & Gas Corp., 919 F. Supp. 2d 476, 488 (M.D. Pa. 2013).
132. Id.
133. Id.; see also 35 PA. CONS. STAT. ANN. %§ 691.4(1), 691.601 (West 2013).

134. 27 PA. CONS. STAT. ANN. § 3112 (West 2014); Michael Dillon, Water Scarcity and
Hydraulic Fracturing in Pennsylvania: Exanining Pennsylvania Water Law and Water Shortage
Issues Presented by Natural Gas Operations in the Marcellus Shale, 84 TEMP. L. REv. 201, 228
(2011).
135. 27

PA. CONS. STAT. ANN.

§ 3132 (West 2013).
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would actually constitute a violation."' This has left the Clean Streams
Act as essentially a policy provision not enforceable in court on the right
to water issue.137

Like the federal government, Pennsylvania has a Safe Drinking Water
Act.' 3 ' The purpose of the law is to regard safe drinking water as essential
to public health.'" Unfortunately, Pennsylvania's SDWA adopts the federal SDWA as the regulatory framework to implement, so the fracking
exception still applies here.'
3.

Common Law

Negligence is an interesting cause of action in Pennsylvania law
because it has begun to bleed into the area of negligence per se. To prevail
on a negligence theory, the plaintiff must show he was owed a duty, which
defendant breached, causing the actual damages sustained by plaintiff'.'
The duty of due diligence in Roth was created from the various laws in
Pennsylvania regulating gas extraction. " The regulation imposed through
tort liability in negligence stems from the regulation of the gas company
itself, not from an affirmative right to a clean environment.'43
Causation is hard to show in fracking because most of the actual causation alleged is happening underground.1' Pennsylvania enacted a law
that creates a rebuttable presumption of water contamination caused by
fracking if the contamination occurs within twelve months of activity or
the well bore is within 2,500 feet of the aquifer.145 However, a gas company can rebut this presumption by showing some other cause of contamination; putting the burden of causation back on the plaintiff if there is any
other plausible cause."' The more fundamental problem with negligence
is similar to the infirmity of the CWA in that the duty owed is one to frack
136. Id. at § 3111; Michael Dillon, Water Scarcity and Hydraulic Fracturing in Pennsylvania:
Examining Pennsylvania Water Iaw and Water Shortage Issues Presented by Natural Gas
Operations in the Marcellus Shale, 84 TEMP. L. Rnv. 201, 235.
137. See Michael Dillon, Water Scarcity and Hydraulic Fracturingin Pennsylvania: Examining
Pennsylvania Water Law and Water Shortage Issues Presented by Natural Gas Operations in the
Marcellus Shale, 84 TEMW. L. REv. 201, 235.
138. 35 PA. CONS. STAT. ANN. %§ 721.1-721.17 (West 2013).
139. Id. at § 721.2(a)(2).
140. Id.; Jennifer Hayes, Protecting Pennsylvania's Three Rivers' Water Resources from Shale
Gas Development Impacts, 22 DUKE ENv-ri. L. & PotY F. 385, 396 (2012).
141. Roth, 919 F. Supp. 2d at 486-87.
142. Id. at 487.
143. Id.
144. Derrick Howard, Hydraulic Fracturing in the Appalachian Basin: Incorporating
Environmental justice to Regulate Natural Resource Exploration, 7 APPALACHIAN NAT.
RESOURCEs L.J. 113, 144 (2013).

145. 58 PA. CONS. STAT.
146. See id. at (d)(2).

ANN.

§

3218(c)(2) (West 2014).
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with prudent care.1 7 The plaintiff must spend time showing that the activity that contaminated their water was done negligently. If the court finds
the gas company was not negligent, then there is no liability, even if the
plaintiffs water is undrinkable.148
In an effort to avoid these problems, Fiorentino sued alternatively
under a negligence per se theory.' The plaintiff here' alleged Cabot had
negligently fracked a well and contaminated her well water."' Negligence
per se is a negligence theory where the elements of duty and breach are
shown through defendant's failure to comply with a statute, as opposed to
a common law duty.'52 The statute in question must be in force to protect
a group of individuals, apply to the defendant's conduct; defendant then
must violate the statute, thereby proximately causing the injury.'
Negligence per se is a particularly powerful tool in fracking litigation
because the duty can exist outside the need to frack with due care. While
the standard specified in the statute must apply to the defendant's conduct,
the substantive right infringed does not necessarily have its basis in property.15' If the statute at issue prevents discharges that affect drinking water,
there is now a duty that exists outside of land ownership because the
impairment of potable water could be a legally cognizable injury.' Under
this theory, a private right of action that only allows for an injunction or
declaratory relief can form the basis for duty in a negligence action. The
court in Fiorentino did not appear reluctant to accept this argument either
because plaintiff alleged a "laundry list" of statutory violations, none of
which the court struck from the pleadings."'
Trespass is an intuitively appealing common law action that could be
seen as a piece to the human right to water because it theoretically protects
a person's water from chemical intrusion. Specifically in Valley Rod, the
contamination of wetlands on the property was a concern."' The court
held that the plaintiff could not assert the right to exclude because of the
147. Fiorentino v. Cabot Oil and Gas Corp., 750 F. Supp. 2d 506, 508 (M.D. Pa. 2010).
148. Id.
149. Id. at 515.
150. This is the same Norma Fiorentino mentioned in the introduction. Of the pending
fracking litigants, she has been more willing to talk to the press than most.
151. Fiorentino, 750 F. Supp. 2d at 508.
152. Id. at 515.
153. See id.
154. See Wagner v. Anzon, Inc., 684 A.2d 570, 574 (Pa. Super. Ct. 1996) (describing the
elements of negligence per se).
155. Fiorentino, 750 F. Supp. 2d at 515.
156. Id.; The plaintiff in Roth brought a negligence per se claim as well, using the Clean
Streams Act, the HSCA, the Oil and Gas Act, and a waste management statute. The Clean
Streams theory was dismissed because it protected the environment, not people, but the
other three were allowed to proceed. Roth, 919 F. Supp. 2d at 490.
157. Valley Rod & Gun Club v. Chesapeake Appalachia, LLC, 3:CV-13-0725, 2013 WL
2393003 *6 (M.D. Pa. June 3, 2013).
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mineral lease and the trespass claim was dismissed.'-" Trespass is premised
on a property owner's right to exclude others from his property."' 9 If the
landowner has given consent for a gas company to enter onto his land,
trespass will no longer lie."' Entrenching a person's access to water in
property rights does not necessarily bring drinkable water since trespass
will not keep that water clean.'"' Property rights may be successful in
adjudicating firacking disputes, but not all persons that need water to survive are able to raise a property right in the litigation.162
Strict liability is another potentially viable cause of action because a
showing of negligence is not required, only that the activity was abnormally dangerous.'6 ' To prevail under a strict liability theory, the plaintiff
must show that the activity is abnormally dangerous and due care could
not eliminate the risk.164 The question of whether fracking is an activity
that is abnormally dangerous is a question of law for the court. In Pennsylvania, this involves a factor test, examining inter alia, the balancing of
the utility of the activity with the gravity of the harm, the inappropriateness of the conduct in the area, and the ability to mitigate that danger with
reasonable care.'6 5 Courts have yet to decide this issue on fracking, as they
are waiting to have a more fully developed record with which to work.' 66
The possibility of strict liability applying to fracking is doubtful, however.' 6' The utility of natural gas development is quite high'6 ' and the
political desire to stop fracking does not appear strong, based on the natural
158. See id. at *6.; see also Roth, 919 F. Supp. 2d at 493 (dismissing trespass claim due to
consent in lease); Humberston v. Chevron U.S.A., Inc., 75 A.3d 504, 512 (Pa. Super. Ct.
Aug. 20, 2013) (dismissing trespass claim due to the presence of oil and gas lease).
159. Valley Rod, 2013 WL 2393003 at *3.
160. Id. at *6.
161. See id.
162. See id.; Roth, 919 F. Supp. 2d at 493; Huniberston , 75 A.3d at 512.
163. Berish v. Sw. Energy Prod. Co., 763 F. Supp. 2d 702, 705 (M.D. Pa. 2011).
164. Id. at 705 (quoting RESTATEMENT (SICOND) OF TOlers § 519 (1977)).
165. These factors are as follows: "(a) existence of a high degree of risk of some hann to
the person, land or chattels of others; (b) likelihood that the harm that results from it will be
great; (c) inability to eliminate the risk by the exercise of reasonable care; (d) extent to
which the activity is not a matter of common usage; (e) inappropriateness of the activity to
the place where it is carried on; and (f) extent to which its value to the community is
outweighed by its dangerous attributes," see Kamuck v. Shell Energy Holdings GP, LLC,
4:11-CV-1425, 2012 WL 1463594, *12 (M.D. Pa. 2012).
166. Fiorentito, 750 F. Supp. 2d at 512.
167. See Diffenderfer v. Staner, 722 A.2d 1103, 1108-09 (Pa. Super. Ct. 1998) (holding
storage of gasoline in a barn is not abnormally dangerous because gasoline is valuable to
society and gasoline can be dispensed with due care); Smith v. Weaver, 665 A.2d 1215,
1220 (Pa. Super. Ct. 1995) (holding location of gas tanks at service station is appropriate
and thus not abnormally dangerous).
168. See WILBER, supra note 7, at 113.
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gas exemptions that exist at the federal level.' 9 Even the EPA reports on
the subject do not hesitate to address the value of fracking to the economy.'o Therefore, this factor weighs heavily in favor of .the gas companies. Even if fracking were abnormally dangerous, it only protects a
person's right to water to the extent that it is abnormally dangerous."'
This means that if a court finds fracking abnormally dangerous because of
natural gas seeping into an aquifer, then a gas company would be liable for
that harm because it was caused by the attribute of fracking that makes it
abnormally dangerous.7 2 However, if a person has no water because a gas
company pumped his or her aquifer dry, then there is no liability under
this theory because it was not caused by that abnormally dangerous feature
of fracking."'
Nuisance is an action grounded in property rights, which is a step
above trespass, but not much more. First, while based in property ownership, a property owner has not necessarily waived this right by signing a
mineral lease because it is the use of the land, not the notion of excluding
others, that forms the basis for this cause of action.7 4 Nuisance allows a
plaintiff to prevail in damages or an injunction against a defendant that
interferes with plaintiffs land use in a substantial and unreasonable way. 7
Nuisance targets the activity itself, so release of natural gas and seepage of
fracking chemicals into aquifers is potentially governed under this doctrine."' Given that consent to use the land does not necessarily waive a
nuisance claim, nuisance is potentially more viable than trespass, but the
basis is still in property rights.'7 7 The plaintiff must have a property right to
water to show interference or the claim is dismissed.17 1

IV.

FOREIGN DOMESTIC LAW ON THE HUMAN

RIGHT

TO WATER

This part of the article will begin with an overview of France's
acceptance of a human right to water. The focus of this part is to show a
codification of a human right to water without France doing so explicitly.
Adoption of a human right to water from international law sources
reflected in constitutional provisions, civil codes, and administrative regulations clarifies the intent of the government to ensure that a person, not a
169. See 42 U.S.C. %§ 300h(d)(1)(B)(ii), 11047 (2013) (exempting underground
injections from the SDWA and the transportation and storage of natural gas from EPCRA).
170. See CBM REPORT, supra note 58.
171. RESTATEMENT (SECOND) OF- TORTs § 519 cmt. e (1977) (Pennsylvania has adopted
sections 519 and 520 for strict liability actions).
172. See id.
173. See id.
174. Roth, 919 F. Supp. 2d at 490-91.
175. Id. at 491 (citing to RESTATEMENT (SECOND) oF TORTs § 822).
176. Roth, 919 F. Supp. 2d at 491.
177. RESTATEMENT (SECOND) oiF TORTs § 822.
178. See id.
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property owner, has access to drinkable water. That access to water is
based in a need to sustain life, not on the value of it as a commodity.
After reviewing substantive provisions in French law, procedural
mechanisms in France and Ontario law will be examined. Ontario's
approach to the topic is procedural in nature. Its provisions seek to equip
persons with information to safeguard their environment and empower
them to act on that information through public participation and access to
justice. Grounding these rights in a right to the environment, as opposed
to regulating pollution, means the right does not need to change with the
times since its underpinnings relate to a person's right to a clean environment, not to the current technology of the gas industry.
A.

Substantive Dimensions: France"'

France placed a moratorium on fracking in 2011."' Gas companies
are attacking this ban in an attempt to access the gas reserves beneath
French soil,"' which are estimated to be quite large."' 2 Nevertheless, the
protection of drinking water and foresight of the potential danger fracking
poses to it has persevered. The political desire to preserve the environment, specifically the intent to preserve clean water for the public use, is
apparent in France."' The French adopted the human right to water at
the international level"'4 and this desire to protect a person's right to water
because of their humanity trickles down to the French constitution and
various civil codes.' 5
179. Pricing is an aspect of the human right to water that has been somewhat codified in
France. See CoDE GIENIERAL DES COLLECTIVFITIIS TERRITORIALES [C. GEN. COLL. TERR.]
art. L2224-12-4; CODE 1 L'ENVIRONNEMENT (C. ENv.] art. L213-14. Pricing is outside
the scope of this paper.
180. John Upton, France Looks at America, Says Non to Fracking, GiusTr (June 7, 2013),
http://grist.org/news/france-looks-at-america-says-non-to-fracking/.
181. Anne Zammit, The Real Cost of Fracking, TIMES OF MALTA.COM (Sept. 1, 2013),
http://www.tiimesofmalta.com/articles/view/20130901/environment/The-real-cost-offracking.484427.
182. INT'i ENLERG.Y AGENCY, OI- & GAS Sl-cuikrry: EMERGENCY RESPONSE OF LEA
COuNTRIEs
17 (2012), available at http://www.ica.org/publications/freepublications/
publication/France Oil SecurityChapter_2012.pdf.
183. Upton, supra note 180 (quoting Minister Bathos as saying the price of natural gas
from fracking does not account for the resulting environmental damage); Zammit, supra
note 181 (citing French Energy Minister Bathos for the proposition that the damage caused
by fracking is still unknown).
184. International law is not within the scope of this paper, but the recognition of this
right nationally is evidence of France adopting that right domestically, see G.A. Res. 64/
292, U.N. Doc. A/RES/64/292 (July 28, 2010).
185. See Marie Tsanga Tabi, Iplementing the Human Right to Water in Europe: Lessonsfron
French and British Experiences, 19 WILLAMETE J. INT'L L. & Dise. REssoL. 1, 14 (2011).
This article contains an excellent discussion of water pricing and access issues, two issues
that are highly relevant to the human right to water; however, they are beyond the scope of
this paper. See generally id.
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The preamble in the French Constitution was amended in 2005 to
explicitly absorb the Environmental Charter.'" The Environmental Charter articulates environmental rights with broad, sweeping language, codifying them as human rights." Notably at the top of the document is a list of
authorities that bears on the legal principles that are to be enunciated,
including the fundamental importance that the environment plays in sustaining human life, the common heritage of the environment flowing to
humanity, and the desire to balance the needs of the present against the
needs of the future in resource exploitation.'" Three substantive articles in
particular appear in the civil law: Article I, which provides the right to live
in a stable environment, suitable to ensure human health; Article II, which
creates an affirmative duty to preserve and protect the environment; and
Article IV, which requires those who damage the environment to contribute to its repair.'" Water is not specifically mentioned in any of the above
provisions, as these broad rights apply to the environment in general.'
The right to water appears in statutory law. While the above discussion focused on applicable Pennsylvania law that could approximate the
human right to water, many of the French provisions were adopted with a
legislative intent targeted at implementing that right. For in France, "the
use of water is for all and every physical person has the right of access to
drinking water for nutrition and hygiene at [an] affordable price."' The
right to water in France has been linked to the right to decent housing.'92
This link is important because it brings with it certain entitlements; for
example, pre-deprivation hearings, continued service through winter
months despite non-payment, and the possibility of water bill payment
186. 1958 CONST. PREAMBLE; Grist Staff, French Constitution Get a Dash of Green, GRIsTi
(July 15, 2005), http://grist.org/article/case-france/
187. 1958 CONST. CHARTER FOR TiE ENVIRONMENT.
188. Id. (That the future and the very existence of humanity are inseparable from its

natural environment; That the environment is the common heritage of humanity; That the
preservation of the environment must be sought at the same level as the other fundamental
interests of the Nation; That in order to ensure sustainable development, the choices
designed to respond to the needs of the present must not compromise the capacity of future
generations and other people to satisfy their own needs. . .); David Marrani, Sustainable
Development in the Courts: Human Rights and Environmental Protection: The Pressure of the
Charter for the Environment on the French Administrative Courts, 10 SUSTAINABLE Dev. L. &
POL'v 52, 57 (2009) (discussing the environmental charter as codifying a right to the
environment as a human right).

189. 1958 CONST. CHARTER FOR TI-IE ENVIRONMENT.
190. See 1958 CONST. CHARTER FOR THE ENVIRONMENT.
191. The water law of 1992 was amended with this purpose in mind. HENRI SMETS,
3 (2005) (quoting Loi 2006-1772 du

IMPLEMENTING THlE RIGHT TO WATER IN FRANCE

30 d6cembre 2006 sur l'eau et les milieux aquatiques [Law 2006-1772 of 30 December

2006 on water and aquatic environments] JOURNAL OFFICIEL DE L.A REPUBLIQUE
IFRANCAISE .0.] [OFIICIAiL GAZETTE OF FRANCE], Dec. 30, 2006, art. 1.
192. Id.
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through public funds.'13 The nuances of pricing are not important here;
however, these provisions are evidence of a right to water emanating from
a person's humanity.'14
The French Environmental code governs regulation of the environment generally.'
The code reiterates the Environmental Charter's purpose of preserving water for the common heritage of the nation, stating
"[t]he use of water belongs to all.""' The agency responsible for the
enforcement of these laws' is the Conseil d'etat.' France regulates water
management through a water basin scheme, dividing aquatic ecosystems
into discrete units designed around the natural flow of water over a landscape.'
A water management office oversees each of these sub-units.200
Working within this framework, the Conseil d'etat creates water quality
standards and administers the distribution of drinking water to the population in general.20 ' These water management schemes are designed around
four factors: public health and provision of drinking water to the public;
the needs of the environment; conservation and flooding; and lastly, agriculture, fishing, and energy production.202 The public is mentioned first
and industry last, which is a deliberate sequencing.203 This is the priority
the water management scheme gives to drinking water when balancing
water use.
In Ostrott, a logging company sought to set aside a decree from the
Conseil d'etat creating a protection zone204 around two drinking water
sources that supply the town of Ostrott. 20 5 Ostrott has a population of
1500 people and logging is a major industry in the region. The two
sources of water at issue enjoyed a protection perimeter of 200 hectares 20 6
around the water sources, which the logging company challenged as exces193. Id.; C. SOC. Acr. art. L115-3 (Fr.).
194. See; C. SOC. ACT, art. L115-3 (Fr.).
195. C. COM. art. L110-2 (Fr.).
196. Smets, supra note 191.
197. Rulemaking is also a responsibility of this agency. C. ENV. art. L211-2 (Fr.).
198. C. INv. art. L132-1 (Fr.).
199. C. ENv. -1 (Fr.).
200. C. I.NV. art. L212-1.
201. C. iNv. art. L211-1 (Fr.).
202. C. isNv. art. L211-1.
203. C. ENV. art. L211-1.
204. This zone of regulation comes from the Code of Public Health, which allows the
government to regulate up to the point of prohibition, facilities near sources of drinking
water. C. i'un. i. art. L1321-2 (Fr.).
205. Cour administrative d'appel [ACA][Adninistrative Court of Appeal] Nancy, le
ch., Aug. 1, 2013, unpublished, No. 12NC00123 (Fr.), available at http://www.legifrance.
gouv.fr/affichJuriAdmin.do?oldAction=rechJuriAdmin&idTexte=CETATEXTOOOO
27800469&fastReqld=978826830&fastPos=1 [hereinafter Ostrott].
206. Id. (259 Hectares is about 1 square mile; 200 hectares would enclose an area of about
three quarters of a square mile).
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sive.20 The court denied this challenge because the logging company
failed to show the decree excessively favored the interest of drinking water
over logging.208 The critical theme in this analysis is the burden on the
logging company because the public enjoys a stronger right to drinking
water.209 Ostrott underscores two important principles that flow from the
codified right to drinking water: (1) drinking water is the first priority,
and (2) the touchstone of the analysis is the portability of the water, not

logging.210
The Environmental Code contains other provisions particularly relevant in the fracking context. Energy producers are compelled to dispose
of elements used in energy production in a way that avoids negatively
impacting water quality.'
Furthermore, if there is a drought that gives
rise to a drinking water shortage, measures aimed at curing such a shortage
trump the regulations otherwise in place.212 While not necessarily environmental rights, these provisions are evidence of a right to water because
it shows France placing the value of drinking water above these other
interests.213
Inferences are not necessary to show how these substantive provisions
would fare against fracking because the moratorium was enacted under the
authority of the Environmental Charter and the Environmental Code.214
This law had the dual effect of banning extraction of oil and gas through
fracking and repealing licenses that any gas company held that previously
authorized fracking.215
The constitutional council analyzed the legality of this moratorium in
Moratorium Upheld."' This moratorium was attacked on a number of

207. See Ostrott, supra note 205.
208. Id.
209. See id.
210. Id., see also C. ENV. art. L211-1.
211. C.

ENV. art.

212. C.

ENV. art.

213. See C.

INV.

L541-2 (Fr.).
L211-8 (Fr.).
art. L541-2; see also C.

ENV.

L211-8.

214. Loi 2011-835 du 13juillet 2011 visant i interdire l'exploration et l'exploitation des
mines d'hydrocarbures liquides ou gazeux par fracturation hydraulique et i abroger les
permis exclusifs de recherches comportant des projets ayant recours i cette technique (1)
[Law 2011-835 ofJuly 13, 2011 to ban the exploration and exploitation of oil and gas by
hydraulic fracturing mines and to repeal the exclusive licenses with projects using this
technique (1)], JOURNAL OFFICIEL DE LA REPUBLIQUE FRANQAISE J.O.] [OFFIciAL
GAZEE-u oF FRANCE], July 14, 2011, p. 12217.
215. Id.
216. Conseil constitutionnel [CC] [Constitutional Court] decision No. 2013-346QPC,
Oct. 11, 2013, J.O. 16905 (Fr.) [hereinafter Moratorium Upheld].
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grounds, including an equal protection challenge, a deprivation challenge,2 " and a precautionary principle challenge.
The equal protection challenge presented an interesting question
because fracking is allowed in France for the purpose of geothermal energy
production, but not natural gas.218 The challenge asserted that banning
fracking for natural gas but not geothermal energy denies gas companies
equal protection of the laws.21 This claim was disposed of by showing that
natural gas fracking presents a graver risk to the environment than does
geothermal. 221 ) Therefore, the reason the legislature chose to target natural
gas fracking, and not geothermal, was the potential danger to the
environment. 221
The challenge under the precautionary principle involved the gas
companies' assertion that sustainable development needed to be reconciled
with environmental protection. 22 2 The court disagreed, finding that no
right of sustainable development is conferred to industry under the precautionary principle.223 it simply codifies the notion of acting before there is
scientific certainty when the risk of environmental harm is grave.224 This is
exactly what the legislature has done here in banning natural gas fracking
where the environmental implications are too strong to delay action.225
The economic inducement to frack gas shale formations in France is enticing, but the principle of placing the implications on drinking water first
prevailed in upholding the ban on fracking. 226 This is the essence of a
substantive human right to water.
B.

ProceduralDimensions: France and Ontario

Ontario and French procedural law protections that bear on the
human right to water are similar, both embodying the right to information, public participation, and access to justice. Therefore, these two jurisdictions will be discussed jointly. First, though, is a brief overview of
fracking and the right to the environment in Ontario.
217. As noted above, the ban on fracking invalidated existing gas leases that would have
allowed fracking. This analysis will not be discussed in the paper as it resembles a property
analysis more than an environment rights analysis. Id.
218. Id.
219. Id.
220. Id.
221. Moratorium Upheld, supra note 216.
222. Id.
223. Id.
224. Id.
225. See id.
226. See id.
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Fracking is widely used in Canada.22 7 News articles about fracking
there have a similar slant as they do in the US. There are politicians in
support of it who are enticed by the lift it brings to local and national
economies.228 Supporters of fracking downplay the environmental impacts
or claim that they have heard overwhelmingly popular support for fracking.229 Other news stories feature protesters who are concerned about the
water usage by these operations, contamination of groundwater, and the
contents of what is being pumped into Canadian soil.230
Canada opposed recognizing the human right to water in international law until recently.23 ' Such a right to water is considered to exist in
fact simply because the water quality and quantity delivered to consumers
is in line with expectations of this right.232 The human right to water lacks
a strong legal foundation in Canada partly because of the abundant water
supply in the country.233 However, the focus here is on Ontario law and
the strong procedural protections it has, despite the lukewarm protection at
the federal level. There is a similar theme of placing drinking water first in
water management based on a right to water. The effectiveness of the
desire to protect drinking water and the value of a procedural environmen-

227. Nicholas Kusnetz, Oh, Canada's Become a Home for Record Fracking, PRO PunICA
(Dec. 28, 2011), http://www.propublica.org/article/oh-canadas-become-a-home-forrecord-fracking.
228. Id.
229. Diane Crocker, Minister Tom MarshallSays He Was Surprised By Fracking Operations in
Saskatchewan, TEII WESTERN STAR (Aug. 13, 2013), http://www.thewesternstar.com/
News/Local/2013-08-13/article-3348057/Minister-Tom-Marshall-says-he-was-surprisedby-fracking-operations-in-Saskatchewan/1.
230. Fracking Companies' Trade Secrets Should not Trump Public Interest, CouNcIL Oi'
CHAPTER (Sept. 3, 2013), http://cocnwt.ca/2013/09/04/frackingcompanies-trade-secrets-should-not-trump-public-interest-2/; David Israelson, jury Still
Out on Whether Fracking Affects Drinking Water, TiiE GLOBE AND MAIL (Aug. 22, 2013),
http://www.theglobeandmail.com/report-on-business/breakthrough/jury-still-out-onwhether-fracking-affects-drinking-water/articlel3920741/; David Israelson, Taking the
Water Out of Fracking, Ti-IE GLOBE AND MAIL (Aug. 21, 2013), http://www.
theglobeandmail.com/report-on-business/breakthrough/taking-the-water-out-offracking/articlel3876363/; NS Government Pulls Plug on Internal Fracking Review, CBC
NEws (Aug. 28, 2013), http://www.cbc.ca/news/canada/nova-scotia/story/2013/08/28/
ns-fracking-review.html.
CANADIANS-NWT

231. Canada still does not support the human right to water in international law, but
stopped opposing it. Press Release, General Assembly, General Assembly Adopts

Resolution Recognizing Access to Clean Water, Sanitation as Human Right, By Recorded
Vote of 122 in Favour, None Against, 41 Abstentions, U.N. Press Release GA/10967 (uly
28, 2010).
232.
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tal right is underscored in Ontario where there is currently no fracking,"3 1
amidst the fracking boom elsewhere in Canada.
Enacted in 1993, the Ontario Environmental Bill of Rights (OEBR)
describes a right to a healthful environment, which runs to all.23 ' The
purpose of this bill of rights is to protect a right to a healthful environment, accomplished through procedural protections: access to information,
public participation, and increased access to courts.23 ' These procedural
protections make up the core of the bill of rights in Ontario.237
1.

Right to Information

Both Ontario and France codify a right to information about environmental impacts. A presumption of disseminating information is seen in
both statutory provisions. Where in France a person is presumptively entitled to have information about the environment if the government or its
agents hold it, 23 8 the OEBR creates an environmental registry that contains
information about virtually any government action that could affect the
environment, including actions brought under this bill of rights. 239 The
intent of the French right to information appears more passive, but the
reasons for rejected requests must be specified in writing. 240 The OEBR
imposes on Ontario agencies an affirmative duty to disseminate information when government action will implicate the environment. 42 1 Types of
action that affect the environment specifically contemplated by the OEBR
include environmental values statements; 242 proposals for government

234. As of this writing, there are no reports of fracking in Ontario, but there does appear
to be exploratory drilling in anticipation of fracking. Charles Kader, Ontario's Shale-Gas:
The Next 'Fracking' Frontier?, Two Row TIMES (Oct. 30, 2013), http://tworowtimes.
com/news/regional/ontarios-shale-gas-the-next-fracking-frontier/; Shale in Ontario, STio'
FRACKING ONTARIO,

http://stopfrackingontario.wordpress.com/fracking/in-ontario/,

(last visited Nov. 9, 2013).
235. Environmental Bill of Rights, S.O. 1993, c. 28, preamble (Can.), available at https://
www.e-laws.gov.on.ca/html/statutes/english/elaws-statutes_93e28_e.htm.
236. Id.
237. Joseph F. Castrilli, Environmental Rights Statutes in the United States and Canada:
Conparing the Michigan and Ontario Experiences, 9 VILL. ENVTL. L.J. 349, 406 (1998).
238. C. ENV. art. L124-3 (Fr.).
239. See Environmental Bill of Rights, S.O. 1993, c. 28, § 6(2)(b) (Can.).
240. See C. ENv. art. L124-5, L124-6 (Fr.) (reasons might include national security or
foreign relations implications).
241. See Environmental Bill of Rights, S.O. 1993, c. 28, § 6(1) (Can.).
242. These values statements are similar to the guiding environmental policies under
NEPA. An agency is supposed to articulate an environmental policy and then conform
their future conduct to it.
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action, including permitting; 24 3 and proposals for instruments, statutes, and
regulations.244
When an action triggers the OEBR, the minister of the acting
agency publishes the action in the registry, making it available for public
comment.245 In both countries, the government is under a duty to inform
the public of these procedural mechanisms, furthering the right to information. 246 France also imputes this duty to inform to private actors as
well.247 When damage to drinking water supplies is occurring or imminently occurring, the actor is under a duty to inform the government of
this danger and then this information flows to the public. 248 The OEBR,
on the other hand, attempts to prevent such problems before they begin,
since much of the right to information is centered around proposed gov24
ernment action.249
While the OEBR would be better equipped to mitigate fracking damage if water contamination were specifically
contemplated, the touchstone of what information flows from this right is
the important aspect of it. 250 In both jurisdictions, the source of protection
stems from an environmental right, not a property right.251
Since information runs to the public because it affects the environment, actions triggering this right to inform tend to have a lower threshold
than actions affecting a property right. One example involves the Nestl6
Company in Ontario.252 Nestl6 is the largest bottled water company in the
world, pumping millions of gallons of water out of a water basin in Southwest Ontario. 25 3 Nestl6s bottling of water in Ontario draws sharp criticism from residents, particularly from the Council of Canadians.254 Subject
to the Ontario Water Resources Act, 255 Nestl6 is required to file for per243. See Environmental Bill of Rights, S.O. 1993, c. 28, § 7 (Can.); Castrilli, supra note
237, at 408.
244. Environmental Bill of Rights, S.O. 1993, c. 28, %§ 15, 16 (Can.).
245. Id. at § 15.
246. Id. at § 57(d); C. ENv. art. L124-7, L121-1 (Fr.).
247. See C. ENv. art. L211-5.
248. See C. iErNv. art. L211-5.
249. See Environmental Bill of Rights, S.O. 1993, c. 28, %§ 15, 16 (Can.).
250. See id. at § 6(2)b).
251. See id. at preamble; see also 1958 CONsT. CHARTER FOR TI-IE ENVIRONMENT.
252. EBR Registry Number: 011-6182, Query of Environmental Registry for "0116182," ENVIRONMENTAL REGISTRY, http://www.ebr.gov.on.ca/ERS-WEB-Extemal/
searchNotice.do (search for "011-682" in the registry number text field) [hereinafter
Nestl6].
253. Hey Nestd, You Can't Go That Low, CouNCIL OF CANADIANS (Oct. 8, 2013), http:/
/www.canadians.org/nestle.
254. Id.
255. The Ontario Water Resources Act is analogous to the American SDWA. See
Ontario Water Resources Act, R.S.O. 1990, c. 0.40. It is not explicitly a right to the
environment, but a law protecting drinking water that could amount to a substantive
human right to the environment. See id. at § 0.1. This law is not discussed in depth here
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mits to take water from the aquifers in Ontario, permits lodged in the
environmental registry.
While this activity does not pump fracking
chemicals into the ground or allow natural gas to seep into aquifers, pumping to produce bottled water is similar to fracking's use of water in aquifers
for a commercial purpose. 257 That the public received this information in
anticipation of the permit renewal, not after the pumping, is important in
the right to information because it furthers the right of public participation discussed below.
2.

Public Participation

The purpose of the public participation principle is that persons
potentially affected by environmental decisions can take part in that decision and mitigate the impact in the process. 258 Both Ontario and France
enshrine some type of public participation protections.259 In France, there
is a National Public Debate Commission for this purpose. 260 This commission is under a general duty to inform the public, both in actively ensuring
good conditions for keeping the public informed and passively keeping
information available upon request so that the public can partake in the
process. 26 ' These debates are triggered by some development that has an
impact on the environment, which conditions are specified by the Conseil
d'etat.262
In Ontario, the idea behind publishing these notifications in the registry is to involve the public in decisions affecting the environment. 26 3 The
purpose of the OEBR explicitly contemplates creating a way by which
residents of Ontario can participate in a decision making process to hold
government accountable. 264 To promote public participation, notices in
the registry are available for comment for thirty days, which can be
because it is substantive. The permit-to-take-water provisions are in this statute. Id. at
5 34, but the contents of the proposed action are in the Environmental Registry because it
will have a significant impact on the environment. See S.O., supra note 235, at § 6(1). It is
the triggering of these procedural protections that is at issue in this section.
256. See Nestl6, supra note 252, at 011-9777 (search by keyword "water").
257. See Hydraulic Fracturing: The Process, supra note 14.
258. Environmental Bill of Rights, S.O. 1993, c. 28, preamble (Can.); C. ENv. art. L1211; Castrilli, supra note 237.
259. Environmental Bill of Rights, S.O. 1993, c. 28, preamble (Can.); C. ENv. art. L1211.
260. C. ErNv. art. L121-1; Patricia Cuba-Sichler, Considering Public Views in High
Environmental Impact Projects, INTERNATIONAL LAW OFFICE (Jan. 23, 2012), http://www.
internationallawoffice.com/newsletters/detail.aspx?g=d93451ba-567c-4ba3-8fd8-65784
be46c6c.
261. C. ENv. art. L121-1.
262. Id.
263. Environmental Bill of Rights, S.O. 1993, c. 28, preamble (Can.); Castrilli, supra note
237.
264. See Environmental Bill of Rights, S.O. 1993, c. 28, § 3(1) (Can.).
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extended by an agency minister. The minister then must publish the final
agency decision in the registry.265 A minister is not required to incorporate
public comments into a proposal or policy, but he or she must consider
them.266 The general rule allows the public to participate in a decision
making process when activities will affect the environment.26 7 This
approach underscores the theme that information about activities affecting
water, because water is part of the environment, is considered by the citizens so they can participate in the regulation of its use.268
Last year, Nestl6 sought to renew its permit to take water from the
aquifers near the town of Erin in Ontario.269 The notice was posted in the
registry for thirty days for public comments. Nearly 800 comments were
received.270 The comments ranged from protesters who simply did not like
the Nestl6 corporation, to environmental groups, to those that view water
as a human right.27 1 Nestl6s permit was renewed, but the decision lists a
summary of the public comments received and addresses them in turn.272
For example, concerns that the aquifer will be depleted are addressed with
references to data that there is no evidence of a long-term shortage based
on what is being pumped.273 In addition, a monitoring program addresses
concerns that the volume actually pumped is unknown. Ultimately, the
requested ten-year permit was changed to five years.274 The combination
of the right to information and public participation allows for the injury to
be prevented or mitigated, like the modifications made to the pumping
permit instead of Nestl6 pumping the water and then responding in tort.275
If Nestl6 violates the terms of its permit, access to justice is necessary.
3.

Access to Justice

Laws in France and Ontario codifying a procedural component of the
human right to water include access to justice. While these jurisdictions
have markedly different approaches here, the concept of relaxing the
requirement of standing is common to both.2 76 A novel concept in French
law allows the government to approve environmental associations that have
265. See id. at § 9.
266. Id. at § 35.
267. See id.
268. See generally Environmental Bill of Rights, S.O. 1993, c. 28 (Can.); Castrilli supra
note 237.
269. Nestl6, supra note 252.
270. Id.

271. Id., (click "View All Comments" button).
272.
273.
274.
275.
276.

(Can.).

Nestl6, supra note 252.
Id.
Id.
See id.
C. ENv. art. L142-2 (Fr.); Environmental Bill of Rights, S.O. 1993, c. 28, § 84
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the ability to bring a lawsuit on behalf of an individual injured through
environmental damage.2 " This provision seeks to grant standing to these
associations to protect against various types of pollution, even if uninjured.7
Citizens are also authorized statutorily to bring these suits for
damages. 7
In Green Algae, these environmental associations can be seen in operation where multiple environmental associations were successful in suing
the state for damages when it had failed to appropriately regulate farms
over-enriching nearby waters. 2 o Green algae proliferates in nutrient rich
water, created through rainwater draining across heavily fertilized lands,
often negatively impacting the quality of the water for ecosystems and
drinking alike.28 ' The court in Green Algae upheld an award of damages
and piled on costs against the state because it had failed to regulate agriculture in an area from which multiple towns draw drinking water.282 in
other words, France did not balance water use in the bay of Saint-Brieuc,
Lannion and Douarnenez so as to prioritize drinking water.-" As a result,
environmental associations whose standing might not be recognized in
American jurisdictions were able to bring suit due to the Environmental
Code's relaxation of standing.284
Ontario codified greater access to justice with the OEBR, creating a
process whereby citizens can obtain judicial review of statutes, administrative investigation of environmental harms, or sue to force compliance with
a regulation, statute, or instrument. 28 5 To obtain review of a government
rule or policy, two Ontario residents must allege that the rule or policy
needs to be changed to protect the environment.286 Once this application
277. C. ENv. art. L142-2; Ann M. Lininger, Liberalizing Standing for Environmental
Plaintifs in the European Union, 4 N.Y.U. ENvTt. L.J. 90, 127 (1995).
278. See C. ENV. art. L142-2.
279. See C. ENV. art. L142-3 (Fr.).
280. Cour administrative d'appel [ACAJ[Administrative Court of Appeal] Nantes, 2e
ch., Jan. 12, 2009, unpublished, No. 07NT03775, available at http://www.legifrance.
gouv.fr/affichJuriAdmin.do?oldAction=rechJuriAdnin&idTexte=CETATEXT000021497
008&fastReqld=671714708&fastPos=1, [hereinafter Green Algae]. While procedure is the
focus of this section, it is noteworthy that damages are available as a remedy. Even the
associations were awarded costs and fees. See C.ENv. art. L142-3.
281. Green Algae, supra note 280.
282. Id.
283. Id.
284. See id.; Ann M. Lininger, Liberalizing Standing for Environmental Plaintiffs in the
European Union, 4 N.Y.U. ENVTL. L.J. 90, 127 (1995). .
285. Environmental Bill of Rights, S.O. 1993, c. 28, § 61 (Can.) (where two people can
apply for the Environmental Commissioner to review agency action), id. at § 74 (two
citizens can request investigation of agency action that contravenes the OEBR), id. at § 84
(a resident can bring action against any person who has or will contravened the OEBR)
(emphasis added).
286. Id. at § 64.
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is submitted for review, it is forwarded to the minister of the offending
agency, who then reviews the request to determine if it is in the public
interest.287 This process is largely the same for the investigative procedure,
only that investigation into an alleged violation is a possible remedy, and is
not limited to mere review. 288
Getting into the courts is a little different.289 Any person can bring an
action against someone who has contravened any rule under the OEBR if
that contravention will result in "significant harm to . . . public resource[s]
of Ontario . . .. " 290 To bring this action, a person must first apply for

investigative action. Two people need to allege the same complaint to get
the defendant into court.29 1 This statutory cause of action does not lie for
what would be a common law tort action, like nuisance actions.29 2 Lastly,
despite contravention of the statute, due diligence in an attempt at compliance is a defense.293
The basic components of the procedural human right to water
include a right to information, public participation, and access to justice.
In order for the necessary information to come in a timely fashion, it is
important that this right find its basis in the environment, not property.294
Public participation must seek to involve the public in decisions, allowing
the public to have a self-mitigating effect on the process. 29 Access to justice is critical for when these first two rights are insufficient and relaxed
rules for standing are a common component to both jurisdictions.296
V.

PROPOSAL

FOR

REFORM

A human right to water does not exist in Pennsylvania. To begin
moving in that direction, Pennsylvania should strive to entitle a person to a
minimum amount of clean drinking water and give that person access to
procedures to protect that entitlement. Instead, there is currently a patchwork of environmental laws in Pennsylvania that protect the environment
and property laws that protect property interests. These water rights are
287. Id. at § 69.
288. Id. at %§ 74-81.
289. Castrilli, supra note 237, at 428-34.
290. Environmental Bill of Rights, S.O. 1993, c. 28, § 84 (Can.).
291. See id. at § 84(2).
292. Id. at
293. Id. at

§
§

84(4).
85.

294. See id. at preamble; 1958 CONs-r. CHARTER FOR T-IE ENVIRONMENT.
295. See C. ENV. art. L121-1; Environmental Bill of Rights, S.O. 1993, c. 28, § 35
(Can.); Nestl6, supra note 252, at "View All Comments."
296. See .C. ENv. art. L142-2; Environmental Bill of Rights, S.O. 1993, c. 28, § 84
(Can.); Green Algae, supra note 280; Ann M. Lininger, Liberalizing Standingfor Environmental
Plaintiffs in the European Union, 4 N.Y.U. ENvrT. L.J. 90, 127 (1995).
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vulnerable to actions immune to environmental law " or those with superior property interests. 298 This is the problem the human right to water
seeks to cure: when these other legal protections fail, a person can still hold
on to a right to water grounded in his or her humanity. 3 '
The opinion in Moratorium Upheld lays out the gold standard for a
substantive environmental right, where the precautionary principle is codified and protects a person's drinking water from the dangers of fracking,
despite possession of mineral leases by gas companies.300 While this degree
of protection of the environment should be the ultimate objective, this
paper attempts to work within the existing legal framework in Pennsylvania to propose a more realistic approach to protecting the human right
to water. In examining these jurisdictions, the synthesis process applied to
the various Pennsylvania laws below is unnecessary under French law.
The right to water is already implemented in France and the above deconstruction is used to show what component parts are lacking in Pennsylvania.
This proposal for reform is based on a number of themes discussed
above. First, legislation aimed at protecting drinking water must start with
the premise that drinking water is the first priority, not the activities that
would affect drinking water. Second, legislation codifying a human right
to water need not explicitly enshrine such a right, as long as such laws
mimic that effect. Third, regulation at the state level with statutory law is
an excellent place to start because water and fracking are largely regulated
at the state level already.
A.

Substantive Reform

In piecing together the substantive dimension of the human right to
water in Pennsylvania, the HSCA, negligence per se, and Pennsylvania's
constitutional right to a clean environment collectively amount a modest
substantive right, but there is room to grow. The deference in the constitutional provision is not enough on its own, 0 ' but as a basis for the source
of Pennsylvania's HSCA, is a strong protection against fracking's effect on
a person's water because it provides for damages and has a citizen suit provision. 302 Moreover, grounding the right of this statute in a constitutional
right to the environment with the purpose of environmental justice would
create a right apart from property ownership.03
297. 42 U.S.C. § 300h(d)(1)(B)(ii) (2012) (granting an exception to the SDWA for
fracking).
298. 58 PA. CONS. STAT. § 3241 (2012) (giving fracking companies the power of
eminent domain).
299. See UDHR, supra note 49; TARLOCK, supra note 47, at 5 11:17.
300. Moratorium Upheld, supra note 216.
301. See Payne, 312 A.2d at 95.
302. See 35 PA. CONS. STAT ANN. . § 6020.503(b) (West 2013).
303. See id. at § 6020.502.
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This link to property ownership is a common infirmity throughout
the common law causes of action, which negligence per se is situated to
avoid.304 The desire to avoid a property basis for this right springs from the
threshold issue in litigation, which should be whether a person has enough
drinkable water, not whether the activity that rendered the water undrinkable can be subject to adjudication." Combined with the HSCA, negligence per se is a good start in moving toward a right to water because the
court can proceed with a well-developed cause of action and compensate
the plaintiff in damages not necessarily enumerated in the private action
provision of the statute."' This concept is only a good start because the
0
threshold of what constitutes an infringement on this right"
is still high
and there needs to be a toxic discharge site for this statute to apply.30 8
Environmental rights statutes are not hamstrung by any of these limitations. Borrowing from the French Environmental Code, the statutory
rights originating at the constitutional level are implemented statutorily by
creating water as the overriding priority in a right to a clean environment.0 In enforcing a provision of the Environmental Code, neither the
Green Algae court nor the Ostrott court first determined whether proliferation of green algae or logging can be regulated by the Environmental
Code.o However, this is the threshold inquiry of what substantive rights
exist in Pennsylvania." In adopting an environmental rights statute in
Pennsylvania, further extrapolating what already exists at the constitutional
level can help Pennsylvania move closer to implementing the human right
to water. If such a statute existed, the first question in the litigation would

304. While the unique issues associated with the various common law causes of action
were discussed, the necessity of a legally cognizable property injury is common to all these
theories. Roth, 919 F. Supp. 2d at 486-491; Valley Rod, 2013 WL 2393003 at *6.
305. N. Plains Res. Council, 325 F.3d at 1157.
306. The HSCA enumerates specific instances in which a polluter is strictly liable.
Negligence per se, however, uses a negligence theory with the statute creating the duty
owed. The underlying cause of action is now free from the constraints on damages in the
statute. See 35 PA. CONS. STAT. ANN. § 6020.702(a) (West 2013). The HSCA also
requires a property injury to bring a citizen suit under it, so proceeding with negligence per
se allows a plaintiff to avoid this hurdle. See 35 PA. CONS. STAT. ANN. § 6020.1115(a)
(West 2013).
307. See 35 PA. CONs. STAT. ANN. § 6020.701(a) (West 2013).
308. Id. at § 6020.702.
309. See C.

ENv.

art. L211-1 (Fr.); see generally Ostrott, supra note 205.

310. See 35 PA. CONS. STrAT. ANN. § 6020.701(a) (West 2013). Notably, in Ostrott, the
logging company attacked a preventive measure, but this proposition of the proper
threshold issue also finds support in Green Algae, where the goverrnent was liable in
damages for failure to regulate the green algae problem. See Ostrott, supra note 205; Green
Algae, supra note 280.
311. See Roth, 919 F. Supp. 2d at 485; see also Fiorentino, 750 F. Supp. 2d at 511.
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be whether plaintiffs right to the environment has been infringed, not
whether such a law governs fracking. 1 1
Availability of damages as a remedy is a key part of a human right to
water since such a remedy is better suited to address the human impact of
fracking. Pennsylvania is already well along this road as all the common
law causes of action, as well as the HSCA, provide for damages."' The
crux of the issue then relates back to tying the damages remedy to the
substantive right not defined by property law, but by humanity. This is the
thrust of the proposed environmental rights statute, either allowing for a
citizen suit provision or working in conjunction with negligence per se.
Building on the use of the HSCA in negligence per se, which comes from
the constitutional right to the environment, Pennsylvania need only adopt
an environmental rights statute that goes one step further than the HSCA
in giving a right to the environment where the right is one of clean water,
not one free of statutorily defined toxic discharges.314
B.

Procedural Reform

In addressing the procedural side of the human right to water from
existing U.S. and Pennsylvania laws, little foundation exists because only
NEPA, the procedural provisions of HSCA, and the various notifications
that flow from the permitting process are available."' The right to information in the context of fracking is fundamentally flawed because it is
based on a right to know about fracking operations, as opposed to a right
to information about the environment."' NEPA is based on such a proposition, but as discussed above, is limited in its application to fracking
since most of fracking regulation is happening at the state level." There is
nothing inherently wrong with pushing the responsibility of implementing
a human right to water on the states, but there is a very limited right to
information then because the information comes from the permitting process when a polluting activity triggers this right.'
To obtain information
under HSCA, there must already be a reasonable basis to believe there has
been a hazardous substance discharged."' Thus, someone seeking infor312. See C. ENV. art. L211-1 (Fr.); C. PUB. ii. art. L1321-2 (Fr.); Moratorium Upheld, supra

note 216.
313. See 35 PA. CONS. STAT. ANN. § 6020.701(a) (West 2013); Roth, 919 F. Supp. 2d at
490-91; Fiorentino, 750 F. Supp. 2d at 511.
314. See Roth, 919 F. Supp. 2d at 485; Fiorentino, 750 F. Supp. 2d at 511.
315. See 42 U.S.C. %§ 4321-4370h (2012); 35 PA. CONs. STAT. § 721.11 (2013); 58 PA.
CONs. STAT. § 3211 (2012); 58 PA. CONS. STAT. § 3218.1 (2012).
316. See 35 PA. CONs. STAT. § 721.11 (2013); 58 PA. CONS. STAT. § 3211 (2012); id. at
§ 3218.1 (2013); but see C. ENV. art L124-1 (Fr.).
317. See Part I supra.
318. See 35 PA. CONs. STAT. § 721.11 (2013); 58 PA. CONS. STAT. § 3211(b)(b.1)
(2013); 58 PA. CONS. STAT. § 3218.1 (2013).
319. See 35 PA. CONS. STAT. § 6 020.501(a) (2013).
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mation must first suffer the harm and then spend time litigating whether
such harm has occurred before any information is forthcoming, much of
which can be avoided when the impact on the environment is the focus.320
An environmental rights statute based on the constitutional right to
the environment should encompass a right to information, similar to the
Environmental Code and the OEBR. For a right to information to be
useful, it is critical that information come at a time when those affected
can mitigate the impending impact.32 ' This means Pennsylvania needs to
at least make information about activities affecting the environment available when such an impact is foreseeable, not only when the activity in question, like fracking, is encompassed by state procedural law.322 The OEBR
model would greatly simplify this process by putting in one place all of this
information for the public to review, as opposed to knowing all the places
to check when oil and gas leases are executed.323
The only law that could encompass the principle of public participation is NEPA.324 However, public participation under NEPA is a bit lacking.32 Assuming NEPA even applied to fracking, the ease of access
Ontario residents enjoy to the registry is a stark contrast to the access pro-

vided under NEPA.326 Practically speaking, a Google search for the environmental registry literally leaves an Ontario resident one click away from
searching the registry for actions that will impact the environment,
whereas NEPA still operates through Federal Register.32 7 If NEPA were to
320. See C. ENV. art. L124-3 (Fr.); Environmental Bill of Rights, S.O. 1993, c. 28,
(Can.); but see id.

S 6(2)(b)

321. Howard, supra note 144, at 142.
322. See C. ENV. art L124-3 (Fr.); Environmental Bill of Rights, S.O. 1993, c. 28, § 6
(Can.); but see 35 PA. CONS. S'rAr. 5 6020.701(b) (2013).
323. See Environmental Bill of Rights, S.O. 1993, c. 28, 5 6 (Can.); but see 42 U.S.C.
§§ 4321-4370h (2012); 35 PA. CONS. ST-rA. § 721.11 (2013); 58 PA. CONS. STAT.
§§ 3211, 3218.1 (2012).
324. See 42 U.S.C. %§ 4321-4370h (2012); Oliver A. Houck, Book Review, Is That All?
A Review of the National Environmental Policy Act, an Agenda for the Future, by Lynton Keith
Caldwell, 11 DUKE ENvT. L. & Pot'v F. 186.
325. Oliver A. Houck, Book Review, Is That All? A Review of the National Environmental
Policy Act, an Agendafor the Future, by Lynton Keith Caldwell, 11 DUKE ENvTI. L. & Pot'Y

F. 186.
326. For example, a Google search of "Ontario environmental registry" brings up a link
to the registry itself.
327. See National Environmental Policy Act (NEPA), EPA.GOv, http://www.epa.gov/
compliance/nepa/eisdata.htmi (last visited Nov. 13, 2013); Red Lodge, supra note 81.

Notice and comment can also be conducted through regulations.gov, but the format of this
website is designed around applicants and agencies, not those who will be impacted by the
proposed action. See REGULATIONS.Gov, http://www.regulations.gov/#!home (last

visited Nov. 13, 2013). Compare Google search for Ontario Environmental Registry,
GOOGLE, http://www.google.com (search for "Ontario environmental registry"; then
follow first result) with Google search for NEPA notice and comment, GOOGLE, http://
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be a piece of what amounts to the human right to water in the United
States, then public access needs to be increased.
For Pennsylvania to enjoy a more concrete right to public participation it would be best to implement this right at the state level because most
water regulation and fracking regulation occurs at the state level. Instead
of the limited fracking on federal lands triggering a weak notice and comment process, state fracking permits required under an environmental
rights statute would trigger a right to information.32 8 Under an environmental rights statute, this right to clean water operates at a more local
level, where fracking really does its damage and the public has the right to
information about the potential impact at a time when public feedback is
valuable. 29 The level of access available through the Environmental Registry is laudable and efforts to implement this right in Pennsylvania should
model this approach."o
With the now wide availability of the internet, there is no reason
participation in environmental decisions should be limited. Not only is
the input from the public valuable, but it creates an incentive for proposed
fracking to be undertaken in a manner that is less harmful because the gas
company has to disclose its plans to the public."' If something were to go
wrong with a fracking operation and a person needed their substantive
rights to be addressed, then there is a body of data available to infrom legal
proceedings.332 FracEocus has started this procedure, but listing the chemicals used does not equal the right enjoyed by Ontario residents." Proposals of where a company intends to drill and how much gas could be freed,
as well as where it could seep, is information that should be available from
the beginning at a time when those potentially affected can assist in making decisions to limit their exposure to fracking operations." Protecting
water needs to be the first priority with such a procedural right since that
would allow for a more complete disclosure and solicitation of public input
on what would affect the drinkability of water.3
www.google.coni (search for "NEPA notice and conunent") (observing no results pointing
to regulations.gov on the first page).
328. See 42 U.S.C.

§

4332(C) (2012); Stoeco Homes, Inc., 498 F.2d at 607.

329. See C. ENv. art. L121-1 (Fr.); Environmental Bill of Rights, S.O. 1993, c. 28, § 3(1)
(Can.); but see 42 U.S.C. § 4332(G) (2012); Houck, supra note 325.
330. See sources cited, supra note 327.
331. See Environmental Bill of Rights, S.O. 1993, c. 28, preamble (Can.).
332. See Nestl6, supra note 253, at "View All Comments" button.
333. Compare id. with Hydraulic Fracturing: The Process, FRAcFocus CI IEMICAL
DiscLosuRE REGISTRY, http://fracfocus.org/hydraulic-fracturing-how-it-works/
hydraulic-fracturing-process (last visited Nov. 5, 2013).
334. See Howard, supra note 144, at 142.
335. See Environmental Bill of Rights, S.O. 1993, c. 28, preamble (Can.); C. ENV. art.
L211-5 (Fr.).
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Finally, access to justice is necessary to give any of the above rights
meaning. Ontario's two-citizen-complaint provision and the French
approval of environmental associations both embrace the concept of
relaxed standing, which stands in contrast to the use of public nuisance and
property injuries in Pennsylvania."' The key here is to relax the legally
cognizable injury to hear environmental claims, ideally before the injury
has become substantial enough to require a suit for damages. Environmental associations would not be able to bring suit under the HSCA due to
lack of standing, but allowing such a party to bring suit ties in with the
environmental justice policy found in the HSCA.337 Many of the injured
parties in Pennsylvania fracking are private well owners who do not necessarily have the time and means to bring a private suit against Cabot Oil and
Gas."' Environmental associations are specially equipped to do what some
of these potential plaintiffs cannot.' While the French model of allowing
these environmental associations to bring suit is ideal, the OEBR is a more
realistic starting point for Pennsylvania because administrative remedies can
first be explored, followed by equitable remedies in cases where the actual
injury sustained by an environmental association is remote. 340 Either the
two-person rule in the OEBR, or sanctioned associations in the Environmental Code, would sufficiently ease the standing restriction to provide
persons harmed by fracking more effective access to justice. Therefore,
such a provision needs to be part of an environmental rights statute in
Pennsylvania.34 1
VI.

CONCLUSION

Fracking, a process by which water, sand, and drilling chemicals are
injected into the ground to capture natural gas, exposes the failure of
Pennsylvania to implement the human right to water.342 If the human
right to water were recognized in Pennsylvania, the large volumes of water
consumed, chemicals pumped into the ground, and contamination of
aquifers would infringe this right.
Pennsylvania has legal protections that provide some protection to a
person's drinking water, but these laws still need reform to implement a
336. Compare C. ENV. art L142-2 (Fr.) and Environmental Bill of Rights, S.O. 1993, c.
28, § 64 (Can.) with 35 PA. CONS. STAT. § 6020.1115(a) (2013).
337. See 35 PA. CONsT. STAT. § 6020.1115(a) (2013); but see 35 PA. CONS. STAT.
§ 6020.102(4) (2013).
338. See Howard, supra note 144, at 143.
339. See 35 PA. CONS. STAT. § 6020.102(4) (2013).
340. See Environmental Bill of Rights, S.O. 1993, c. 28, § 84 (Can.); Castrilli, supra note
237, at 428-31.
341. See C. ENV. art. L142-2 (Fr.); Environmental Bill of Rights, S.O. 1993, c. 28, 5 64
(Can.).
342. See Pennsylvania Residents' Flammable Drinking Water Blamed on Fracking, YouTUBE,
http://www.youtube.com/watch?v=5P8gAQhCq7c (last visited Sept. 22, 2013).
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right to water. Pennsylvania's constitutional right to the environment, the
Hazardous Site Cleanup Act, and negligence per se taken together only
indirectly recognize the human right to water."' Federal laws, such as the
Safe Drinking Water Act and the Clean Water Act, are largely incapable of
protecting a person's drinking water from this activity.3 44
The National Environmental Policy Act offers some procedural protections, but is of limited use due its haphazard implementation and
reduced applicability in state affairs.345 The Emergency Planning and
Community Right to Know Act is of little help because most fracking
chemicals do not meet the toxicity threshold for reporting.4 Many statutes that apply to oil and gas regulation are not environmental rights
because they regulate a polluting activity, not water drinkability.
While
common law causes of action are of some help because they are welldeveloped standards and provide damages, many protect only property
rights, not human rights.348
France's codification of a right to water is not explicitly a human
right, but the legal protections that are in place are just as good. Statutory
recognition of a constitutional right to the environment leaves courts with
a clear legal principle to enforce when drinking water quality if affected. 49
Provisions in the Environmental Code, Code of Public Health, and Code
of Local Authorities protect a person's drinking water because these laws
stem from a human right to water.39 o Actions that impact a person's drinking water are regulated because the quality of that water may be affected,
not because the action affecting that water is contemplated by statute."
Ontario and France have implemented procedural rules that protect a
person's right to water as if it were a human right. Through an increased
right to information, parties that may be impacted by actions affecting
drinking water are aware of such actions at a time when the environmental
impact can be mitigated.5 2 Linking this information right to public participation is an important procedural aspect of the right to water because the
public can provide feedback and take part in the decision making pro343. See PA. CONST. Stat. art. I,
750 F. Supp. 2d at 509.
344. See 42 U.S.C.

5

345. See 42 U.S.C.

§§

S 27; 35 PA.

CONS. STAT.

$ 6020.102

(2013); Fiorentino,

300h(d)(1)(B)(ii); 33 U.S.C. S 1311.
4321-4370h; Houck, supra note 325.

346. See EPCRA, supra note 92.
347. See e.g. 25 PA.

CODE

%§78.51, 78.55, 78.56 (2014).

348. See Roth, 919 F. Supp. 2d at 483; Fiorentino, 750 F. Supp. 2d at 508.
349. C. ENV. art L211-1 (Fr.); Moratorium Upheld, supra note 216; Ostrott, supra note 205.
350. See 1958 CONST. CHARTER FOR riIE ENVIRONMENT; C.
C. Pun. Fi. art. L1321-2 (Fr.); C. Soc. ACm art. L115-3 (Fr.).
351. See Moratorium Upheld, supra note 216.
352. See C. ENV. art L124-3 (Fr.); S.O., supra note 235, at § 6.

ENV.

art L110-2 (Fr.).;
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cess."' When these protections fail, it is important that a person have
access to justice, especially in the environmental context where standing
often poses a hurdle for parties seeking redress.354
Pennsylvania should look to the legal protections implemented in
France and Ontario to codify a human right to water within the existing
legal framework. In doing so, Pennsylvania need not explicitly codify this
right as long as the protections on point function like a human right to
water. To do this, an environmental rights statute must be grounded in a
person's right to drink water to sustain life, not as a property right. Working at the state level helps to realize this goal since many of the actions that
impact water and water rights themselves are regulated at the state level."'
In reforming these legal protections to implement the human right to
water, it is critical that the environmental right place drinking water as a
priority over actions that would impair it because this potential impairment of drinking water triggers all the rights that flow from an environmental statute, not the nuances of the polluting activity.35 6
The goal here is a realistic proposal to work within Pennsylvania's
existing regulatory framework to protect the human right to water. This
human right to water acts as a minimum level of protection, safeguarding a
right to drinking water flowing from a person's right to life. When environmental laws, mining regulations, and common law causes of action fail
to protect a person's water, this human right still ensures a person has
access to clean, drinkable water. A human right to water does not ensure
much water, only enough to live on.3 " However, when the water that
comes out of your tap contains natural gas, just enough water to live on is
plenty.

353. See Environmental Bill of Rights, S.O. 1993, c. 28, preamble (Can.); C. ENV. art
L121-1 (Fr.).
354. See Ann M. Lininger, Liberalizing Standing for Environmental Plaintiffs in the European
Union, 4 N.Y.U. ENv-Ti. L.J. 90, 127 (1995).
355. See Part II.
356. See Roth, 919 F. Supp. 2d at 485; Fiorentino, 750 F. Supp. 2d at 511.
357. This number is between 50-100 liters for drinking, sanitation, and household use.
Comment 15, supra note 50. For comparison, the average American family uses over 300
gallons (-1100 liters) per day. Water Sense, EPA.Gov (last updated Sept. 13, 2013), http://
www.epa.gov/watersense/our water/water-use-today.html.

