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tively small moves made by all players. Decision makers in this
environment are said to "incrementally adapt."2 63

So states, as decentralized decision makers, compete for federal dollars
on an issue that all agree requires some care. This type of "competition
in the marketplace" certainly does not serve children or any other con-
stituency having a right to basic needs and services. It reduces the
chance of sustained assistance to that of luck. Whether their basic
needs are met is based on whether their state has turned in their
paperwork on time or spent the most money or face-time advocating in
Washington for funding, or who has a brother who is president of the
United States, as a methodology of securing much needed funds. In
any case, the constituent who lacks access usually gets short shrift in a
balanced political system that subscribes to incrementalist
methodology.

B. Ideology as a Methodology for Change in U.S. Public Policy

Ideological approaches to federal policy have almost always
seemed to fall into two categories: paternalistic or reactionary, regard-
less of how one defines ideology (value-neutral, exemplifying compet-
ing interests, etc.).264 Many policy changes have been paternalistic
and rooted in some form of moral superiority. When applied to foreign
actors, ideological action has been characterized as imperialistic. 265

Applied domestically, some U.S. Supreme Court Justices have called
ideological reactionary policy towards the federal court system "ill-con-
sidered" and "very worrisome."266

263. See Jack H. Knott et al., Adaptive Incrementalism and Complexity: Experiments
With Two-Person Cooperative Signaling Games, 13 J. PUB. ADMIN. RESEARCH & THEORY (No.
3) 341, 341 (2003).

264. See, e.g., Joel M. Ngugi, Re-Examining the Role of Private Property in Market
Democracies: Problematic Ideological Issues Raised by Land Distribution, 25 MICH. J. INT'L
L. 467, 473 n.22 (providing various definitions of ideology from noted scholars).

265. See, e.g., infra note 294.

266. See Linda Greenhouse, Rehnquist Resumes His Call for Judicial Independence, N.
Y. TIMES, Jan 1, 2005, at A10 (detailing Chief Justice and Associate Justice Sandra Day
O'Connor's reaction to "a new and disturbing twist" to Congressional attacks on federal
judiciary with respect to jurisdiction on the Pledge of Allegiance", the Ten Commandments
and "reliance on foreign legal authority" creating the "ultimate remedy" of impeachment).
See Reaffirmation of American Independence Resolution. H.Res. 568, 108th Cong., 2nd
Sess. (Sponsored by Tom Feeney (R-FL)) "[Ilnappropriate judicial reliance on foreign
judgments, laws or pronouncements threatens the sovereignty of the United States, the
separation of powers and the president's and the Senate's treaty-making authority." See
also Jeffrey McDermott, Citation to Foreign Precedent: Congress vs. the Courts, 51 FED. LAw
20, 20 (July 2004).
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American ideological approaches have also assumed a high
level of homogeny in thought and perspective among its citizens, some-
times characterizing its own citizen-disseriters as unpatriotic. Of those
policy changes that have been reactionary, such as those that occurred
as a result of the September 11, 2001, tragedy, homogeneity of thought
and perspective seemed uniform-regardless of race, color, creed, or
socio-economic status. Americans rose to a spiritual kind of national-
ism united behind whatever policies were mustered and presented be-
cause there was little time for debate. But when the reaction cools,
Americans tend to devolve back into their spheres of comfort and en-
gage in the kind of scrutiny that should bear some level of consensus
before our public servants take drastic action. 267 This does not seem to
be occurring with respect to children. Our foster care systems are bro-
ken. Our adoption programs are under siege, community by commu-
nity; our children largely remain underinsured or uninsured.

From a practical perspective, ideological changes occur when
decision makers and policy makers have strong majorities (e.g. Repub-
lican executive and filibuster-proof majority in the United States Sen-
ate). This allows for high-handed, paternalistic-in-nature policies with
claims of receiving mandates from "the people." Arguably, with the ex-
ercise of raw political power, however, neither homogeneity of thought,
nor consensus need be achieved. Nevertheless, ideological change
probably works in homogenous 26 8 societies, 269 wherein citizens are
similarly situated by some characteristic or set of characteristics. But
when they are not unified by some tragedy or crisis, Americans become
their heterogeneous, salad bowl 270 society selves. We have our own
thoughts and interests that we want to see addressed.2 71 When some-

267. We were homogenous for a few weeks after the September 11th tragedy-we were
all Americans, rather than our hyphenated selves (Italian-Americans, African-Americans,
etc.) During this time, the Patriot Act was enacted. Whether true consensus was achieved
or dissenters simply remained silent, formal opposition did not surface in legal disposition
for several years later. See, e.g., Hamdi v. Rumsfeld, 316 F.3d 450 (4th Cir. 2003), cert.
granted, 124 S. Ct. 981 (2004) (mem.); Padilla ex rel. Newman v. Bush, 233 F. Supp. 2d 564
(S.D.N.Y 2002), 353 F.3d 695 (2d Cir. 2003), cert. granted 124 S. Ct. 1353 (2004) (mem.).
See, Camille Gear Rich, Performing Racial and Ethnic Identity: Discrimination By Proxy
and the Future of Title VII, 79 N.Y.U. L. REV. 1134, 1134-35 (2004).

268. The use of the word can also be code for stereotyping those whom one
misunderstands. See Betsy Ross, Reading Lolita in Terhan by Azar Nafisi, The Last
Summer of Reason, by Tahar Djaout, (book review) 17 UTAH B. J., 39, 39 (Aug. - Sept. 2004).

269. See Rich, supra note 267.

270. Id.
271. Richard W. Garnett, Assimilation, Toleration, and the State's Interest in the

Development of Religious Doctrine, 51 UCLA L. REV. 1645, 1651 (2004) ("[w]e are not an
assimilative homogenous society, but a facilitative, pluralistic one. . .") (citing Michael H. v.
Gerald D., 491 U.S. 110, 141 (1989) (Brennan, J. dissenting)).



FLORIDA A & M UNIV. LAW REVIEW

one steps on our political turf, we get upset.272 The lurching of public
policy through exercise of unbridled political power without regard to
the effect of attitudes of different actors creates, at minimum, bad feel-
ings and exposes the wounds of our society. One can quickly be forced
to see oneself in terms of race or class. "IT]he division of races is the
predominant problem that plagues local governments in the United
States. The schism between racial groups manifests itself as a schism
between the haves and have-nots and the suburb and central city. As
this schism worsens, 'obstacles to equality of educational opportunity
threaten to become insurmountable.' 273 This makes ideological ap-
proaches generally destructive, leaves many disaffected, including
those the ideological changes are purported to help. Are more homoge-
nous (racially,274 ethnically, and economically)27 5 populations able to
handle this better (Saudi Arabia, Switzerland, Ukraine, Iraq Austria,
Germany)?

276

Yet, when dealing with "family," Americans are both homoge-
nous and heterogeneous in thought 277 depending upon the issue. The
family is nevertheless "an agent of the larger order. '278 "America is a
menagerie of values."279 Families are configured in any number of
ways-some configurations, coupled with difficult economic circum-
stances and other distractions, can cause a family to rely on its commu-
nity more than others to achieve the "American dream." Practically
speaking, the ability to be self-sufficient, and in a career and location of
one's choosing, to pursue a positive, productive lifestyle that enables

272. The federal level ideological-slash-for-cash approach does not solve systemic
problem of deficit spending by the Pentagon, unites Florida Governor, U.S. Senators and
Congresspersons against the U.S. Secretary of the Navy. See, e.g., Ron Word, Florida
Officials Vow to Fight Proposal to Decommission U.S.S. John F. Kennedy, ASSOCIATED

PRESS, Dec. 30, 2004, (White House orders all federal agencies to reduce their spending
proposals for 2006 fiscal year).

273. Weiland, supra note 255, at 134 (quoting CHARLES M. HAAR, SUBURBS UNDER

SIEGE: RACE, SPACE, AND AUDACIOUS JUDGES xii (1996)).
274. By 2054, the United States will have no racial majority. See CDFAC Annual

Report, supra note 26, at 7.
275. But see supra note 252 (showing all Republicans do not fit in one mold considering

the disapproval of the President's economic policies which is exacerbating the deficit).
276. Michael Rosenfeld, Constitutional Adjudication in Europe and the United States:

Paradoxes and Contrasts, 2 INT'L J. CONST. L. 633, 688 (2004) (finding Germany and other
European Countries becoming increasingly heterogeneous).

277. Isn't this how the Family Research Council and the Children's Defense Fund can
purport to help the family with the same level of passion and be united in defeat of
terrorism?

278. Coons et. al, supra note 38, at 480. The United States recently attempted to define
family in a narrow way in attempting change the language of the optional protocol on armed
conflict. See also supra note 63.

279. See Garnett, supra note 271.
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one to contribute to one's community,280 to enjoy the fruits of one's la-
bor,28' and to prepare a place in one's sphere of influence 28 2 in a man-
ner that leaves the Earth better for your having lived in it-for the
generations not yet capable of managing or making these choices. Ar-
guably, no construct cuts across all organized societies, America's and
others, like the need to preserve the family and the child for the ulti-
mate continuation/future of the state. So many children have a chance
for permanent priority through social choice theory.

C. Social Choice Theory as a Methodology for Change
in U.S. Public Policy

Changes born out of social choice theory theoretically take place
for the "best reasons." Society chooses to change because it will be im-
proved as a result. Those from the top-down and the bottom-up partici-
pate in the discussion. It is a consensus-building process-not unlike
the Working Group 28 3 that formed the language for the Convention. It
is not naively misinformed-politics and movement behind the scenes
take place, but the positions come to light and are debated-there is a
discussion about where one wants to be (normative analysis), but deals
with where we are (positive analysis).

In subscribing to social choice theory, the citizens and the politi-
cians get together and underscore the importance of protecting our
children. If the Convention is the lens that reflects the world's con-
sciousness and evolution of the realization that children are legal ac-
tors on the international stage, then this is a workable process that we
should follow to generate awareness about the vision of the Conven-
tion. It would give political legitimacy to our efforts towards children.
Currently, as it relates to federal policy, the administration is not
choosing to deal with child poverty at a systemic level.28 4 This calls

280. Through service, for example.

281. Such as accumulation of personal wealth, securing one's retirement, going on
vacation, enjoying a hobby.

282. Be it establishing personal family trusts, one's estate to contributing to the
preservation of the environment through life-long participation in a recycling program,
conserving water resources, etc.

283. A decidedly heterogeneous group! See Edward T. Swaine, The Constitutionality of
International Delegations 104 COLUM. L. REV 1492, 1597 (2004).

284. CDFAC ANNUAL REPORT, supra note 26, at 3 ("Child poverty is a national choice,
not an act of God"). See also CDF ACTION COUNCIL, STAND UP FOR CHILDREN Now! STATE OF

AMERICA'S CHILDREN ACTION GUIDE (2005), at 23-24, available at http://www.
childrensdefense.org/publications/ChildrensActionGuide/StandUp-forChildrenNow.pdf.
(comparing choices related to education). Whether one's politics require complete support of
the Bush Administration's current policies, these statistics are at least thought-provoking,
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into question the political legitimacy of the Bush administration's
claims to "compassionate conservatism."

Social choice is grounded in political legitimacy. "Political legit-
imacy requires decision making that identifies the realities of a soci-
ety's goals."28 5 Presumably, child poverty is not a societal goal
embraced by the Bush Administration. However, as 2015 approaches,
U.S. policy suffers for the lack of time and the "caprices of politics;"2 6

merely mulling over change is not an appropriate methodology. 28 7 In-
crementalists often act because of a lack of information. Ideologues
can act in spite of access to information. In either case, there is enough
information to make an ontological transformation with regard to chil-
dren's rights and ratify the Convention. We should strive to select pol-
icy supported by this shift in perspective for the best reasons: those
that link rationality with political legitimacy.288 It is rational to be-
lieve that children are the future. It is rational to expect that the ills of
child poverty be eliminated to have the most productive and efficient
society. It is a legitimate national goal that should not merely shift the
burden to states as a result. It is a choice in the best interests of soci-
ety. "That government decision makers on the federal level appear to
ignore this issue, instead choosing policies on preference or self-styled-
faith rather than justice or reason, calls into question the legitimacy of
those decisions by its citizens and by the world."28 9 "The ideal of legiti-
macy is the ideal of a government that commands compliance with its
dictates, not through the threat of force, but because citizens, insofar
as they are rational, see themselves as having adequate reasons to
comply."290 And since the citizens want children to have basic services,

at worst, depressing, and perhaps at best, motivation for a fundamental change in the way
we view children in the context of federal policy making.

285. Richard Warner, Does Incommensurability matter? Incommensurability and
Public Policy in Symposium: Law and Incommensurability at Univ. of Penn , printed
adaptation available at Does Incommensurability matter? Incommensurability and Public
Policy, 146 U. PENN. L. REV. 1287 (1998) (complete version on file with author).

286. Id. (2015 being the deadline for compliance with the MDG's).

287. CDFAC ANNuAL REPORT, supra note 26, at 18-19 (a view of federal level
incremental approaches to "fixing" a variety of social problems). Notably absent is the "No
Child Left Behind Act" proposed by President Bush. The timeline ends at 2001. Id. at 19.

288. Id. See, e.g., Ronald Dworkin, Pragmatism, Right Answers, and True Banality,
PRAGMATISM IN LAw AND SOCIETY 359, 373-74 (Michael Brint & William Weaver eds., 1991).

289. Steven J. Burton, Reaffirming Legal Reasoning. The Challenge from the Left, 36 J.
LEGAL EDUC. 358, 368 (1986).

290. Under the current United States framework, citizens are disempowered and busy
living from paycheck to paycheck to mount an active resistance to the lack of national,
consolidation action on behalf of children. In studying the state of child care and early
education programs, the Children's Defense Fund Action Council notes, "If Bush
Administration proposals prevail [tax policies in particular], more than 300,000 children

[Vol. 1:1:15
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this level of consensus is met. "The requirement is that a rational, suf-
ficiently informed, and intelligent citizen should, in principle, possess
or be able to construct an adequate explanation. Political leaders, po-
litical parties, and general political discourse should, but lamentably
do not, play leading roles in ensuring that citizens sufficiently closely
approximate such an ideally rational, informed, and intelligent citi-
zen."291 How can one not choose the fulfillment of the basic needs of
children? How can the United States not ratify the Convention on the
Rights of the Child? Must there be a response borne in shock to an
epidemic, a crisis? The United States has delivered after-the-fact reac-
tions. Will a universal framework for children finally emerge from a
point of no return, leaving a dismal prognosis as the order in which we
design our federal public policy or a programmatic, systematized onto-
logical understanding of the rudiments of the needs of children to en-
sure that 1) our basic services (community by community) are up to a
national standard that ensures each child has the tools to be a produc-
tive, contributing citizen, and 2) more than basic services-the full
panoply of children's needs are being met? These are the social-psy-
chological and emotional needs 292 that, unless U.S. public policy is
changed to meet them, bring the United States closer to the epitaph.293

XII. AN EXPOSITION OF THE REPORTS AND THEORIES-Now WHAT?

Does the UNICEF or the CDFAC 2004 Annual Report suggest
the demise of the tenets or application of the Convention? No. The
Reports beckon U.S. involvement to take the leadership it was destined
to hold. For all of the charges of imperialism, 294 puppet-manufactur-
ing,295 neo-colonialism, 296 malcontent, 297 and cross-purposes, 298 the

will lose child care assistance over the next five years and 62,000 fewer will receive Head
Start." CDFAC ANNuAL REPORT, supra note 26, at 4.

291. See Warner, supra note 285, at 1291. (An apt observation.)
292. See chart, supra note 78 (Framework of Children's Needs).

293. See supra note 43.
294. See, e.g., Joe R. Feagin, White Supremacy and Mexican Americans: Rethinking the

"Black-White Paradigm," 54 RUTGERS L. REV. 959, 969 (2002).
295. See, e.g., James R. Zink, Comment, Race and Foreign Policy in Refugee Law: A

Historical Perspective of the Haitian Refugee Crisis, 48 DEPAUL L. REV. 559, 594-95 (1998).
296. Elizabeth M. Iglesias, Francisco Valdes, LatCrit at Five: Institutionalizing A

Postsubordination Future, 78 DEN. U. L. REV. 1249, 1333 n.168 (2001).
297. See David M Rabban, FREE SPEECH IN ITS FORGOTrEN YEARS 13, 256 (1997) (citing

Wilson Administration's support for the Espionage and Sedition Acts to rid America of
'malcontents").

298. See, e.g., Walter H. Lion, Open Markets or Protectionism for International Ocean
Dumping-Developments in U.S. Law and Policy, 1 CoNN. J. INTL' L. 53, 77 (1986).
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United States and its federal policies have been undeniably behind
among the greatest advances in world leadership, technology, health,
engineering, military, and capital markets since its founding. Our
presidents have each had some foreign policy, world-leading suc-
cesses.299 There is a culture and a talent in the United States for cre-
ating and supporting national systems: our Aviation, Commerce,
Federal Reserve, Highway Safety, Labor, Interior, Tax, and Treasury
systems are the envy of the world despite the political manipulation
and general gripes about how the systems are managed. The World
Wars and the tragedies of September 11th show that our national sys-
tem of government and the understanding of the citizens create a rapid
adaptability to cope with and overcome unforeseen events that do not
always concern Americans directly.300 Our system enables Americans
to grow stronger, if not closer, as a salad bowl community. That said,
without making a concerted effort to acknowledge that these "damned
lies" are getting worse, the United States' long-term position in the
world will undeniably worsen.30 1

If the United States continues to take the incrementalist ap-
proach on federal policy regarding children, or recognizes (even in this
political climate) that unless a fundamental, permanent realization of
the state of children occurs in the priorities of federal policy,30 2 chil-
dren will never be the cornerstone they need to be to ensure a positive
future for the United States.

Historically, in cultures where market economy theory does not
drive its habits, a family's wealth was measured by the number of
healthy children one had; in later times a family's pride and prestige
was measured by the accomplishments of its children.

Children carry on the generational line; and, if families are the
cornerstones of the community and communities make up municipali-
ties, and municipalities counties, and counties states, and states a na-

299. Cursorily thinking about it, Nixon's China Policy, Ford's detente and continuation
of Nixon's policy, Carter's Camp David Peace Accords, Reagan's Cold War Initiatives,
George Herbert Walker Bush's Gulf War, Clinton's Dayton Accords, George Walker Bush's
push for Pakistan/India nuclear non-proliferation ban come to mind.

300. See, e.g. supra note 20.
301. See Wright, supra note 41. (citing increased innumeracy and reduced math skills);

Beth Healy, Middle Class, White Collar Jobs Leaving, Too, Not Just "Grunt" Work, BOSTON
GLOBE, Nov. 17, 2004, at D1 (noting the importation of foreign talent in engineering, and
computer services and the exporting of high- end jobs and manufacturing jobs widening the
wealth gap).

302. See, e.g., supra note 50 (showing the President's primary concern is to direct all
resources to the defeat of terrorism at the expense of most social services. Query whether
the President's policy positions have been more inclusive of domestic and social needs given
his 2006 State of the Union Address?).

[Vol. 1: 1: 15
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tion, how could children-their health, safety, and welfare and
protection-not be a centerpiece of federal public policy?

XIII. WHAT COULD U.S. LEADERSHIP Do TO ENSURE THE

STATE OF CHILDREN IMPROVES AND THE RIGHTS OF

THE CONVENTION ARE ENFORCED?

One of the great features about being an American citizen is the
ability to critique the government while at the same time maintain an
unwavering faith in our system of government, regardless of who cur-
rently is in charge of it. It is in that spirit that many commentators
use the constitutional rights to shine the light of scrutiny in some of
the darkest corners of American history and policy. It is in part the
institutions created in the United States that support both the criti-
cisms and the idealism that we have the ability to change policy. And,
that idealism can be reflected in American leadership-even if it takes
a while to manifest itself.

That said, the United States has the organizational resources to
make dynamic, fundamental shifts in minimal time when a crises is
perceived. The ability to work from Congress to empower the adminis-
trative agency 30 3 to utilize federal resources 30 4 in a thoughtful, produc-
tive manner is a key component of national administration.30 5 The
resilience and coordination of county (or parish) government with its
municipalities and the advent of public-private partnerships30 6 allow
for additional methodologies to ensure that what the president and
Congress says should happen, happens.307

303. In this sense, the agency is the pool of experts trained to deal with the problems,
while Congress empowered by the Constitution to legislate, are generalists. With limited
oversight committee slots, very few members of Congress can become experts in the nuances
(or vagaries) of the system that the agency is created to administer.

304. Cf. Ari Shapiro, FEMA Hurricane Spending in Florida Questioned (NPR, ALL
THINGS CONSIDERED radio broadcast Dec. 30, 2004), available at http://www.npr.org/
templates/storystory.php?storyId=4252157.

305. See, e.g., Ben Feller, 372,000 Students Displaced by Katrina, ASSOCIATED PRESS,
Sept. 12, 2005, available at http://blackvoices.aol.comlblackhistory-educationledart?id=
20050914134009990001 (showing Secretary of Education Margaret Spelling's entertaining
plans to approach congress with a plan to provide immediate relief to college students
unable to return to school in New Orleans after the Hurricane Katrina disaster).

306. Healthcare Coverage; Florida House Moves Forward on Easing KidCare
Enrollment, OBESITY, FITNESS & WELLNESS WK., Jan. 8, 2005, at 653.

307. See Feller, supra note 305, explaining that "Universities are absorbing tens of
thousands of college students stranded by the hurricane."
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The United States should not merely leave the work of ensuring
children's basic needs and services to NGOs alone.308 Regulators
should not be content with incremental actions padded with banal,
soft-sell, surface policy statements to this issue. 30 9 As federal policy-

308. Cynthia Price Cohen, The United Nations Convention on the Rights of the Child: A
Feminist Landmark, 3 WM & MARY J. WOMEN & L 29, 69 (1997) ("NGOs that specialize in
either children's rights or women's rights tend not to know one another and to be unfamiliar
with the other support group's treaty"). See also Michelle Malkin, The Lost Children of
Katrina, MICHELLE MALKIN BLOG, http://michellemalkin.com/arhcives/003457.htm. ("I feel,
instead, like weeping and screaming and holding on extra-tight to my own two kids and
praying, praying, praying for the souls of the smallest victims of natural disaster and deadly
bureaucratic myopia who were left to die in a hellhole.") (Reacting to reports of government
inefficiency in dealing with the Hurricane Katrina disaster).

309. One of the concepts taught in virtually every legal writing or advocacy program in
the United States is the use of policy arguments, particularly when ones rooted in common
or statutory law are not available. Policy arguments then are typically the final arguments
made when black letter arguments have been exhausted. Certainly however, there are
times when policy arguments should be the primary arguments made, when the issues are
really those of conscience. Arguments made for the establishment of equal rights and racial
justice certainly turned on policy arguments rather than the existing black letter law.
An example of basic policy arguments using the framework taught in a first year legal
writing program and relating it to ratification of the Convention could appear thusly:

The Convention gives the United States an opportunity to start from square one by
completely shifting its paradigm with respect to children. Ratification is supported
by a number of positive rights policy analyses. And, children should have their basic
needs met in the United States because:

-It is the right thing to do. (moral)
-It will promote a more productive society. (social)
-It will reduce the number of children who will be involved in the juvenile

detention and correctional institution systems. (corrective justice)
-It will support a more educated, functioned workforce that makes the U.S. more

competitive in the world markets. (economic)
-It will reduce the number of dependents on social and welfare services and there

will be less of a need to create additional agencies and programs to handle
preventable illnesses and diseases. (institutional)

-The courts will not be overburdened by the consequences of distracted and
misguided youth who having had their basic needs met as children would have been
more likely not to participate in the judicial system as defendants. (judicial
administration)

-It is defensible against a Negative Rights policy point of view.

See generally, Helene Shapo, et.al. Public Policy Arguments, WRITING AND ANALYSIS IN THE
LAw (2003).
All of these policy positions are defensible against the objections voiced by conservative ad-
vocacy groups in the United States. See supra Part VI.
A more sophisticated use of the majority of these policy arguments follows:

As we entered the 21st century, America's strength reflects our courage, our compas-
sion, our hard work, our moral values, and our commitment to justice. Today we can
extend the American dream of our forefathers and foremothers to every child and
family. We have the know-how, the experience, the tools and the resources. And we
have the responsibility as mothers, fathers, grandparents, and concerned and sensi-
ble people across the country.

We can build a nation where families have the support they need to make it at work
and at home; where every child enters school ready to learn and leaves on the path to
a productive future; where babies are likely to be born healthy, and sick children
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makers continue on their present course, the United States' moral
leadership it historically enjoyed continues to be put under strain.31°

But there is always the opportunity to reverse course without the need
for a change in government to force the change in the direction towards
child health, safety, and welfare policy.

XIV. PROPOSED SOLUTIONS IN THE FACE OF A(N) (UN)RATIFIED

CONVENTION: THINK GLOBALLY, ACT LOCALLY

Until federal policy makers are persuaded to rethink their ac-
tions toward child health, safety, and welfare, here are a few activities
that local governments can engage in.311

A. (Inter)national Ombudsperson and National Monitoring Group

Local leaders should advocate for a(n) (inter)national ombud-
sperson on behalf of children! Locally, states and U.S. businesses em-
ploy ombudspersons for rivers and streams, utility rates, shareholder
benefits, newspaper reporting, and higher education.
Ombudsmanry 12 typically calls for an independent, nonpartisan

have the health care they need; where no child has to grow up in poverty; where all
children are safe in their community and every child has a place to call home-and
all Americans can proudly say, 'We Leave No Child Behind.'

CDFAC ANNUAL REPORT, supra note 26, Foreward.
Those same legal writing programs teach that if you can determine the policy argument
being used, then you should use the opposite policy argument to counter it. For the above,
the author cannot locate a legitimate counterargument existing in literature. But see, Bar-
bara J. Nauck, Note, Implications of the United States Ratification of the United Nations
Convention on the Rights of the Child: Civil Rights, the Constitution and the Family, 42
CLEV. ST. L. REV. 675 (1994) (noting caution to wholesale ratification for the same reasons
advocated above). Of course, the basic counter argument is, could the United States "afford"
such a change in policy? The rhetorical response is can the United States afford not to? But
now both points talk past each other because the same definition of "afford" is not shared
between the debaters. See generally Lois B. Hart, Ed.D., LEARNING FROM CONFLICT: A HAND-
BOOK FOR TRAINERS AND GROUP LEADERS (2nd ed. Human Resource Development Press,
1991) (noting that values, perceptions, and assumptions about words create forces for and
against resolution of conflict).

310. Impatience with U.S. to respond to humanitarian disaster, tests world's view of
America. See supra notes 23, 47.

311. See, e.g,. Healy, supra note 52 (State attorney of New York taking the ability to
affect change on behalf of shareholders as a part of his mandate and now asking the Federal
government to step in and continue the work.).

312. The Ombudsman Association (TOA) has thorough materials that are being used by
dispute resolution and mediation programs throughout the United States. Others include
the U.S. Ombudsman Association, the International Ombudsman Association and the
Association of College and University Ombudsmen. Christina M. Kuta, UNIVERSITIES,

CORPORATIONS, AND STATES USE THEM-Now IT'S TIME TO PROTECT THEM: AN ANALYSIS OF

THE PUBLIC AND PRIVATE SECTOR OMBUDSMAN AND THE CONTINUED NEED FOR A PRIVILEGED
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agent 313 that requires those in power to fulfill their responsibilities to-
wards the group the ombudsperson is empowered to represent.314 This
proposal failed to be included in the Convention. 31 5 There are several
efforts underway throughout the world to further promote this position
in as many fields and disciplines possible. 316 For the United States,
this would likely need to be a highly visible, unencumbered, federal
position.31 7

In this proposal, the position should be one that either reports
directly to the President or to Congress rather than to a cabinet head,
and/or be independent enough to report directly to the people at the
government's expense. 318 It should have the independence, the re-
spect, and the integrity of the Congressional Budget Office, 31 9 for ex-
ample, but the power to make agencies that have jurisdiction over
children take notice in the manner of the Office of Management and
Budget (OMB). 320 Some nations even have Ombudsman acts, wherein
the political establishment can only interfere with the duties of
Ombudsman in extreme circumstances.321

RELATIONSHIP 389 (2003). Several Fortune 500 companies offer workshops on Ombuds
programs through the use of TOA's materials. Currently, no such training is being offered
at the federal government level for ombuds related to children's programs.

313. See Larry B. Hill, Professor, Univ. of Okla., Address at the Spring Meeting of the
ABA Section of Administrative Law and Regulatory Practice (1997), available at http:ll
www.abanet.org/adminlaw/ombuds/wannabe.html.

314. See Stig Jagerskoild, The Swedish Ombudsman, 109 U. PA. L. REV. 1077, 1078
(1961).

315. See supra note 148.

316. See, e.g. The European Network of Ombudsmen for Children, http://www.
ombudsnet.org.

317. Functionally, for the position to work on behalf of children, it must have the
requisite authority to take action on the federal level, likely through our federal
administrative agency apparatus.

318. The recently created public editor's position at the New York Times comes to mind.
The editors must allow space, an e-mail address and the opportunity for letters to the public
editor to both be responded to and printed without interference from within.

319. See Wolfgang Munchau, National Accounts Disguise a Bleak Reality, FIN. TIMES,

Oct. 18, 2004, at 17 (discussing "the Congressional Budget Office in the US, a bipartisan
agency with a high reputation for quality and independence, whose analysis is widely
accepted").

320. By requiring executive agencies to report their budget requests to OMB, for
example, the President can exercise a great deal of political power over administrative
agencies. In 2004, OMB Director Mitch "The Blade" Daniels became the first Republican
Governor of Indiana in sixteen years in part because his "cost-slashing" reputation. See
Carrie Hodges, 'Average Guy' Image Worked; Election 2004; the New Governors; Indiana
Mitch Daniels, USA TODAY, Nov. 4, 2004, at All.

321. See, e.g., AN ACT TO PROVIDE FOR THE ESTABLISHMENT OF THE OFFICE OF

OMBUDSMAN, LAWS OF BARBADOS S.I. 1980/191 (enacted Jan. 5. 1981) reads in part:



2006] INCREMENTALISM, IDEOLOGY & SOCIAL CHOICE 69

Also felled were proposals for establishment of national moni-
toring committees. 322 Currently, the Department of Health and
Human Services does not do a good job disseminating information and
managing improvements to child services. And with the states under
pressure by the current administration to maintain even more of the
burden for our children's health, the problems outlined herein will only
worsen, unless an independent monitoring body of professionals who
are responsible to the executive but independent and limber enough to
educate the public is implemented, will we move towards positive, sys-
temic change on behalf of children. There are a number of models
available in the private sector. If the decisions of public companies'
fiscal policies are important enough to enact legislation requiring inde-
pendent auditing committees to protect shareholder value, and at the
same time requiring company chief executive officers and chief finan-
cial officers to certify their financial statements, then it is also true
that the federal government be held accountable in a similar way for
the state of our children.

B. What Can Health Professionals Do?

Using the tenets (unratified) of the Convention as a foundation
would still reorient the individual relationship between the health pro-
fessional and the child. Health professionals educated about the Con-
vention could enable new policies to be established and encourage new
approaches to the delivery of health care services. This will also define
the role of health professionals as advocates for children. Children
need as many advocates as are willing in the face of an unwilling
administration.

2. (1) There shall be an Ombudsman for Barbados who shall, in accordance with
this Act, investigate and report upon allegations of improper, unreasonable or
inadequate administrative conduct
(2) The Ombudsman shall perform his functions in accordance with his own
judgment but shall be responsible to Parliament for the general discharge of his
duties.

(4) An investigation by the Ombudsman shall not be prevented by any provision in
any enactment, other than the Constitution, to the effect (howsoever expressed) that
any matter or thing shall be final or conclusive or shall not be disputed, reviewed or
called into question.

Id.

322. See Id.; C. P. Cohen, The Convention on the Rights of the Child: Non-Governmental
Organizations and Implementation, Paper presented at UNICEF and the Draft Convention
on the Rights of the Child (Conference), UNICEF Headquarters, New York, NY, November
25-27, 1985.
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C. What Can Legal Professionals Do?

With respect to legal professionals, use of the Convention could
reorient the individual relationship between the legal advocate, the
child, and the child's familial and community relationships. New legis-
lative policies and approaches to the advocacy of the provision of
healthcare and other services by federal, state, and local governments
could emerge from local advocacy, testimony at all levels, and scholar-
ship. The Convention could further define the role of legal profession-
als as advocates for children for public dollars and social care.

Legal and health professionals could increase the dialogue on
children's rights as well as on the related needs of the family, e.g.
healthcare. There must be coordination with local departments of
health and human services on local legislative policy. Law schools
could create stronger linkages with Centers for Justice, Equity, etc.,
around the country. Law schools could further their commitment to
the communities in which they are housed by creating more Child Ad-
vocacy Centers that not only offer guardian and attorney-ad-litem pro-
grams, but also offer family law, juvenile law, special needs, and
research and policy institutes.323 Research and policy institutes dedi-
cated to analyzing, testifying, and offering positive legislation on
healthcare, education, and other basic needs of children would be very
important in not only helping the persons in need but also educating
the surrounding communities. 324

In the face of unwillingness by the current administration to
ratify the convention, local governments could adopt local Charters for
Children. This has the effect of further educating the community. 325

Law schools should continue to educate our law students, who will
eventually be members of the local bar and will be a part of the local
community as professionals. They will become staff attorneys at legis-
lative and executive committees and policy institutes. They will also
become members of branches of government. 326

XV. CONCLUSION

In an age when the response to any kind of assertion that "it is
better to work in alliances than alone in the world" is that "we as a

323. See, e.g., Daniella Levine, To Assert Children's Legal Rights or Promote Children's
Needs: How to Attain Both Goal, 64 FORDHAM L. REV. 2023, 2030-32 (1996).

324. Id.

325. See e.g., supra note 205 (Rockland County Resolution).

326. See Ferguson, supra note 232.
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government will not allow any foreign nation to dictate American pol-
icy," it is less likely that the United States will be willing to sit down at
a discussion table, let alone a negotiating table, on issues determined
to be in the interests of "national security." The U.S. position as repre-
sented by the current administration appears to have hardened on this
score. However, as to the issues surrounding the life of children and
whether one should support the policy that children be entitled to ade-
quate food, adequate clean water and sanitation, adequate clothing,
shelter, protection from violence, exploitation and abuse, access to edu-
cation, a stable social and economic environment, freedom from dis-
crimination and prejudice, to name a few, one would think that there
would be universal agreement in the world. These are some of the ba-
sic tenets in the United Nations' Convention on the Rights of the Child
that are not addressed by a balkanized, muddling through set of regu-
lations spread through any number of federal and state bureaucracies
with no goal in sight. Neither will a high-handed ideological "father
knows best" approach be the solution to what is a systemic crisis. Rati-
fication coupled with a national 327-as opposed to a federal-govern-
mental authority (agency, ombudsperson or other) responsible for
coordinating with the states' entities responsible for administering
health care, with experts and in physical, social, economic, psychologi-
cal, emotional, and cultural needs, is a solution that could lead to uni-
form standards to meet the basic needs of our children. Further, the
change must occur now. Though the problem is too far gone to call any
sort of action preemptive, it should not be left to a traditional reaction-
ary response. 328 By then, it may be too late for many American chil-
dren to wait to reset our moral compass. 329 Our future depends upon
it.

327. See, e.g., Homeland Security: Proposal For Cabinet Agency Has Merit, But
Implementation Will be Pivotal to Success. GAO-02-886T. (June 25, 2002) (arguing that
Federal initiatives should be construed as national, not federal in nature), available at
http://ww.gao.gov/new.items/d02886.pdf.

328. See, e.g. Bioterrorism: Public Health Response to Anthrax Incidents of 2001. GAO-
04-152. (Oct. 15, 2003) (noting public demanded a federal government response to defend
the country against future Anthrax attacks), available at www.gao.gov/new.items/d04152.
pdf.

329. See CDFAC ANNUAL REPORT, supra note 26, at 1.




