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speak the final constitutional word" by enacting ordinary fed-
eral statutes.97 Under this constitutional structure, the Court is
merely a national forum for the provisional resolution of inter-
state frictions that arise from the parochial self-interests of the
states.9 8 The Congress, representing interests of all people and
all states, retains plenary power to revise or to reverse the
Supreme Court's policies.99

Basing the Court's full faith and credit role on this model
results in a secure and familiar footing for initial judicial recon-
ciliation of interstate federalism issues under full faith and
credit challenges. The Supreme Court's role in fashioning fed-
eral common law for interstate dispute resolution is well estab-
lished in the commerce clause and other contexts.OO More
important than the familiarity of the Court's role as interstate
mediator, however, is the structural commitment to Congress's
residual authority to legislate different results.'O' The full faith

97. Id. at 208.
98. Id. at 208-09.
99. Id. at 207. As a result of this check on the Court's power, concerns

about the antimajoritarian nature of Supreme Court review of majoritarian de-
cision making are substantially reduced, if not entirely eliminated. Id. at 208; J.
ELY, supra note 2, at 187 n.13.

100. For example, although the famous Erie Railroad decision disclaimed
federal power to fashion a general federal common law, Erie R.R. Co. v.
Tompkins, 304 U.S. 64, 78 (1938), the Supreme Court, in a companion case de-
cided the same day, accepted the need to fashion a federal common law for the
resolution of disputes involving the interests of two or more sister states. Hin-
derlider v. La Plata River & Cherry Creek Ditch Co., 304 U.S. 92, 110 (1938). The
Court also sits as an expositor of common law solutions in interstate disputes
settling state boundary issues, Louisiana v. Mississippi, 104 S. Ct. 1645 (1984);
Durfee v. Duke, 375 U.S. 106 (1963); Iowa v. Illinois, 147 U.S. 1 (1873), and in in-
terstate conflicts over natural resources, Illinois v. City of Milwaukee, 406 U.S.
91 (1972); Kansas v. Colorado, 185 U.S. 125 (1902). The framers recognized the
potential role of the Court in such interstate disputes by granting original juris-
diction to the Supreme Court in suits brought by one state against another.
U.S. CONST. art. II, § 1.

101. The Court recently affirmed this residual authority in Illinois v. City of
Milwaukee, 406 U.S. 91 (1972) (City of Milwaukee I), 451 U.S. 304 (1981) (City of
Milwaukee II), litigation that involved interstate water pollution nuisance. The
Supreme Court initially forged a federal common law remedy for interstate
water pollution, but expressly noted that subsequent federal legislation might
obviate the need for such a remedy or might pursue a policy inconsistent with
the continued existence of the common law remedy. City of Milwaukee I, 406
U.S. at 107. Eight years later, when the case returned to the Supreme Court,
the Federal Water Pollution Control Act Amendments of 1972, Pub. L No. 92-
500 (codified as amended in scattered sections of 33 U.S.C.), were held to have
worked exactly such an ouster of Court-fashioned federal common law. City of
Milwaukee II, 451 U.S. at 317.

Another recent example involves regulation of the length of trucks engaged
in interstate commerce. After the Court invalidated a number of such state
regulations as placing too great a burden on interstate commerce, Kassel v.
Consolidated Freightways Corp., 450 U.S. 662 (1981), Congress responded by
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and credit values are ideally served by this division of author-
ity. 0 2 Thus, the structural analysis of full faith and credit
posits a very substantial role for the Supreme Court in an-
nouncing and refining a constitutional common law of inter-
state respect for judgments and of interstate judicial
federalism.

II. IMPLEMENTING THE FULL FAITH AND CREDIT
PROPOSAL IN CONGRESS AND THE SUPREME

COURT

A. CONGRESSIONAL LEGISLATION

The Congress's primacy under full faith and credit enables
it to define legislatively state courts' jurisdictional limits. Opti-
mally, well-drafted legislation would obviate the need for most
litigation contesting jurisdictional overreaching. In exercising
its power under the full faith and credit clause, Congress could
allocate jurisdiction over certain categories of disputes or more
broadly limit the states' sovereign power independent of the
type of litigation involved. The remainder of this section exam-
ines legislation of this type that Congress has already passed
and canvasses alternatives that Congress should consider to
control state court assertions of extraterritorial jurisdiction.

passing legislation that defined the permissible ambit of state regulation, De-
partment of Transportation and Related Agencies Appropriations Act, Pub. L.
No. 97-369, 96 Stat. 1765 (1983) (codified in scattered chapters of U.S.C.). In a
similar vein, congressional ratification of interstate compacts allows the states
to enact and enforce statutes that would otherwise violate the Constitution.
See U.S. CONST. art. I, § 10, cL 3; Cuyler v. Adams, 449 U.S. 433, 441 (1981); J. No-
wAx, R. ROTUNDA & J. YOUNG, supra note 8, 1982 Supp. 42; ef. R. Abrams, Sum-
mary of Legal Aspects of Large-Scale Interbasin Diversion of Great Lakes
Water (1982) (unpublished manuscript) (advocating interstate compact to
achieve result that would otherwise violate the dormant commerce clause).

102. Professor Whitten, although agreeing that Congress has plenary power
under the full faith and credit clause, argues that the Court has no authority to
make major modifications of territorial jurisdiction as a common law tribunal
unless specifically authorized by Congress. Whitten, supra note 11, at 547 &
n.213. Whitten, however, apparently finds congressional authorization for court
review of state court decisions involving respect for foreign judgments in the
statute implementing the full faith and credit clause. Id. at 547-48. Conse-
quently, Whitten's analysis of the full faith and credit clause ultimately yields a
power structure very similar to that expounded by this Article. It is interesting
to speculate, however, on the results of Whitten's thesis if the implementing
statute had never existed. Evidently, if Whitten's view is carried to its logical
conclusion, the power to fashion a common law of respect for judgments would
rest initially with the state courts subject only to congressional revision. See
generally id. at 523-48.
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1. Problem-Specific Legislation

Congress's most prominent effort to control potential inter-
state jurisdictional conflicts is section 8 of the Parental Kidnap-
ping Prevention Act of 1980 (PKPA).103 This enactment,
codified as part of the judicial code, 0 4 requires stringent re-
spect for sister state custody decrees: "The appropriate author-
ities of every State shall enforce according to its terms, and
shall not modify . . . any child custody determination made
consistently with the provisions of this section by a court of an-
other State." 0 5 To qualify for this interstate respect, the ren-
dering court must have jurisdiction under its state laws and
have a statutorily-defined degree of affiliation with the custody
dispute.10 6 Once the rendering court's jurisdiction attaches, it
continues for so long as its state laws allow, provided that the
child or one of the contestants for custody continues to reside
in the state. 0 7 Operationally, this legislation limits original as-
sertions of jurisdiction in child custody cases and prescribes
that the jurisdiction, once attached, is continuing and
exclusive. 0 8

Such congressional resolution of potential interstate juris-
dictional disputes is salutary. Henceforth, interpretation of a
single federal statute will govern with facility the divisive and
often litigated issue of respect for child custody decrees. 0 9

Further, the legislation is consistent with the constitutional
structure of full faith and credit adjudication proposed in this
Article. For several decades, conflicting state court child cus-
tody determinations gave rise to full faith and credit litigation

103. Pub. L. No. 96-611, §§ 6-10, 94 Stat. 3568-73 (1980) (codified at 28 U.S.C.
§ 1738A (1983)).

104. 28 U.S.C. § 1738A (1983).
105. Id. at § 1738A(a).
106. See id. at § 1738A(c).
107. Id. at § 1738A(d).
108. This truncated description of § 1738A does not do justice to its intrica-

cies, nor does it fully explore the potential interstate jurisdictional disputes in
child custody cases after its enactment. See, e.g., Coombs, Custody Conflicts in
the Courts: Judicial Resolution of the Old and New Questions Raised by Inter-
state Child Custody Cases, 16 FAM. L.Q. 251 (1982) [hereinafter cited as
Coombs, Judicial Resolution]; Coombs, Interstate Child Custody: Jurisdiction,
Recognition, and Enforcement, 66 MINN. L. Rsv. 711 (1982); Bruch, Interstate
Child Custody Law and Eicke: A Reply to Professor Coombs, 16 FAm. L.Q. 277
(1982).

109. Cf. Flood v. Braaten, 727 F.2d 303 (3d Cir. 1984) (allowing federal district
courts jurisdiction to require that state courts give sister state judgments the
respect required by the PKPA). But see Coombs, Judicial Resolution, supra
note 108, at 268-76 (exploring and predicting problems of interpretation under
28 U.S.C. § 1738A).
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requiring Supreme Court resolution.110 While the Court strug-
gled mightily to establish a national policy reconciling compet-
ing state interests, finally adopting a "last-in-time" rule,"1 '
Congress intervened and restructured the policy into some-
thing akin to a 'Tirst-in-time" rule.112 On reflection, the previ-

110. See, e.g., Webb v. Webb, 451 U.S. 493 (1981); Ford v. Ford, 371 U.S. 187
(1962); Kovacs v. Brewer, 356 U.S. 604 (1958); May v. Anderson, 345 U.S. 528
(1953); New York ex reL Halvey v. Halvey, 330 U.S. 610 (1947); see also Eicke v.
Eicke, 399 So. 2d 1231 (La. App.) (no recognition given to Texas custody decree
that conflicted with a prior Louisiana decree), cert. denied, 406 So. 2d 607 (La.
1981), cert. dismissed 459 U.S. 1139 (1983).

The well-known personal jurisdiction case, Kulko v. Superior Court, 436
U.S. 84 (1978), raised a different but related issue. The defendant father in
Kuiko objected not to the California court's jurisdiction to enter a child custody
decree binding on him but to its jurisdiction to enter a personal judgment for
increased support payments. This distinction, however, does not answer the
related question of Congress's power to alter the Kulko result by appropriate
legislation.

This is a matter of some importance. Kulko can be analyzed as a case that
would remain wholly unaffected by decoupling due process from full faith and
credit. This analysis is premised on the view that the degree of procedural un-
fairness, stressed by Justice Marshall's opinion, forms the exclusive motivation
for the invalidation of the assertion of jurisdiction over Kulko. Cf. id. at 96-98.
Interstate federalism concerns, then, would play no part in the decision. If
Kulko rests exclusively on due process, however, its result could not constitu-
tionally be changed by federal legislation mandating either child support juris-
diction in the state in which the affected child is present or interstate respect
for such a state's judgment. See supra text accompanying note 47. It seems,
however, as if such legislation, like the PKPA, would fit within the full faith and
credit power as an implementation of an interstate federalism policy regarding
correlative state sovereignty. Thus, should Kulko be viewed as a pure due pro-
cess decision, Congress would need to reduce the unfairness of the California
forum in order to protect its exercise of its full faith and credit power to make
the defendant subject to a California child support decree free from due pro-
cess attack. This reduction could be achieved, for example, by requiring that
such a defendant be provided with a means of defending the suit without
travelling to the distant, inconvenient forum. Indeed, the Uniform Child Cus-
tody Jurisdiction Act, which addresses a similar sort of litigation, allows for liti-
gation from afar. See UmiF. CHLD CUSTODY JURISDICTION ACT § 19(a), 9 U.L.A.
162 (1968) (permitting a court in another jurisdiction to allow a party to appear
there in a hearing that becomes a part of the record in the original forum); cf.
infra text accompanying notes 118-24 (opt-out provision as means to assure due
process to plaintiff class members in multistate plaintiff class actions).

111. A last-in-time rule, in essence, provides that the later of two conflicting
judgments is entitled to full faith and credit. See Ginsburg, Judgments in
Search of Full Faith and Credit The Last-in-Time Rule for Conflicting Judg-
ments, 82 HARV. L, REv. 798, 798 (1969); cf. New York ex reL Halvey v. Halvey,
330 U.S. 610, 613-15 (1947) (sister state's court has same power to modify cus-
tody decree as original forum state's court, so such modification by sister state
is not failure to give full faith and credit to original decree).

112. The PKPA is akin to a first-in-time rule because under its provisions a
later judgment is not entitled to recognition if it was entered during the pen-
dency of another state's child custody determination. See 28 U.S.C.
§ 1738A(g) (1983). Moreover, jurisdiction over a child custody determination is
statutorily presumed to continue so long as certain conditions are met. Id. at
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ously imposed jurisdictional limits were simply provisional
federalism accommodations hammered out by the Supreme
Court and subsequently replaced by an overriding federal stat-
ute.113 The jurisdictional limits in PKPA suggest that Congress
can directly define the jurisdictional reach of state courts in
any number of specific areas.114

Congress can also reduce possible friction from competing
state jurisdictional assertions by specifying venue in one locale.
To date, Congress has prescribed local venues only in the Fair
Debt Collection Practices Act of 1977 (FDCPA)."5 The FDCPA
attempts to minimize the imbalance of power between debtors
and commercial creditors by requiring venue for consumer
debt enforcement actions in a locale convenient to the
debtor."16 Courts other than those specified in the FDCPA can-

§ 1738A(d). Thus, unless the original court's jurisdiction was improper or has
lapsed, later conflicting determinations of other state courts are without effect.

113. The commentators most familiar with the child custody field, however,
fail to see PKPA as obviating constitutional judicial review on full faith and
credit grounds. See Bruch, supra note 108, at 287 ("As final arbiter of the full
faith and credit and due process clauses, the Supreme Court bears the ultimate
burden of deciding this dispute in a way that will promote interstate harmony
... ."); see also Coombs, Judicial Resolution, supra note 108, at 258 n.39.

114. The power of Congress to intrude deeply into the state judicial system
is also exhibited, for example, in the Federal Employers' Liability Act (FELA)
cases. See, e.g., Mondou v. New York, N.H. & H.R.R. Co., 223 U.S. 1 (1912). The
Mondou case and others like it involve states' resistance to FELA requirements
that state courts entertain FELA litigation. See 28 U.S.C. § 1445(a) (1982). Al-
though these cases do not address which states are appropriate sites for the lit-
igation, they illustrate the constitutionality of congressional action pursuant to
an enumerated power, in this case the commerce clause, to control state court
jurisdiction and procedures. For example, the Court has held that a state court
may be compelled to forego its usual procedure of allowing the judge to rule on
whether a release was fraudulently obtained where the FELA requires submit-
ting that issue to the jury. Dice v. Akron, C. & Y.R.R., 342 U.S. 359, 362-64 (1952).

This type of result has also been reached in other areas. See, e.g., Testa v.
Katt, 330 U.S. 386, 389-94 (1947) (Emergency Price Control Act criminal enforce-
ment provisions must be entertained by state courts); cf. Federal Energy Regu-
latory Comm'n v. Mississippi, 456 U.S. 742, 758-71 (1982) (no tenth amendment
violation inheres in ordering state administrative agencies to consider federally
mandated subjects employing procedural standards set by Congress).

The tenth amendment cannot be invoked in opposition to this Article's sug-
gested breadth of congressional power over state courts' extraterritorial juris-
diction because the area was never one entrusted solely to the states. It
involves no direct conflict between national power and matters relating to ex-
clusive state prerogatives within the confines of a single state. See National
League of Cities v. Usery, 426 U.S. 833, 840-52 (1976). Full faith and credit issues
concern effects that spill over from one state to the next, not matters relating to
internal operations. Only a national forum can resolve such interstate friction.

115. 15 U.S.C. § 1692i(a) (2) (1982).
116. The permissible venues are "the judicial district or similar legal en-

tity-
(A) in which such consumer signed the contract sued upon; or
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not entertain the suit, even if possessed of valid jurisdiction
and state authorized venue.11 7 The FDCPA thus limits territo-
rial overreaching by creditors that permissive state jurisdiction
and venue statutes would otherwise allow. Judgments entered
by courts without FDCPA venue will not be valid.n8

The extraterritorial powers of state courts continue to raise
difficult issues that would benefit from congressional action.
One of the most interesting of these issues concerns state court
adjudication of multistate common questionn1 9 plaintiff class
actions120 in states employing an "opt-out" rule.121 To illustrate
the potential for interstate conflict stemming from these cases,
consider a manufacturer that allegedly breaches a nationwide
promotional offer.122 A plaintiff initiates an action on behalf of
the nationwide class in a state court that applies the opt-out
rule, proceeds to judgment, and loses on the merits. An inter-

(B) in which such consumer resides ......
Id The only actions excluded from this requirement are actions to enforce an
interest in real property securing the consumer's obligation, which must be
brought in the judicial district or entity where the property is located. See id.
at § 1692i(a) (1).

117. Cf. 15 U.S.C. § 1692i(a) (1982) (limiting available districts).
118. Id.
119. In common question class actions, "questions of law or fact common to

the members of the class predominate over any questions affecting only indi-
vidual members" of the class. See, e.g., FED. R. Crv. P. 23(b) (3). Courts most
frequently find consumer cases and securities cases to be appropriate for com-
mon question class action. See, e.g., Oppenheimer Fund v. Sanders, 437 U.S. 340
(1978); Katz v. Carte Blanche Corp., 496 F.2d 747 (3d Cir.) (en banc), cert. de-
nfied, 419 U.S. 885 (1974). For a thorough discussion of why these issues arise in
the state courts and why they are most germane in the common question area,
see generally Wilton, Nationwide Class Actions in State Courts: The Power to
Bind 4nd the Right to Adjudicate Their Claims (unpublished draft).

120. Defendant classes may also present serious federalism problems ame-
nable to resolution by Congress under the full faith and credit clause. Discus-
sion of defendant classes is omitted, however, because they occur relatively
infrequently and the interstate federalism issues they raise are not inherently
dissimilar from those raised by non-class litigation.

121. An "opt-out" class action rule requires that class members in "common
question" class actions, after receiving notification of certification of the class
by the court, act affirmatively if they wish to exclude themselves from the class
and thus the binding effect of the judgment in the class action. Federal Rule of
Civil Procedure 23(c) is a prototype of such a rule. For an exhaustive study of
the policies informing opt-out provisions, see Kennedy, Class Actions: The
Right to Opt Ou4 25 ARiz. L REV. 3 (1983).

122. These are roughly the facts in Miner v. Gillette Co., 87 MI1. 2d 7, 428
N.E.2d 478 (1981), cert granted, 456 U.S. 914 (1981), cert. dismissed as improvi-
dently granted, 459 U.S. 86 (1982). The remainder of the textual hypothetical
goes beyond the Miner facts. In Miner, the case originally reached the
Supreme Court based on defendant's allegation that certification of the class
offended the due process rights of noninitiating nonresident class members.
The dismissal of certiorari was attributable to the lack of a final judgment, a
predicate for review. See 28 U.S.C § 1257 (1982).
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state federalism problem emerges when an out-of-state class
member who failed to opt out files an independent action in an-
other state seeking recovery for the same alleged breach by the
manufacturer. When met by a res judicata defense, this plain-
tiff asserts that the prior judgment was rendered by a court
that overstepped the sovereign prerogatives of its sister states.
If the second state accepts this argument and allows the second
lawsuit to proceed, the interstate federalism clash is patent.12 3

One need not favor a particular result in these cases to ap-
preciate the value of congressional action. If Congress, for ex-
ample, wishes to promote efficiency and finality, a statute
endorsing the nationwide binding effect of such state court
class action adjudications would obviate virtually all litigation
over the original judgment's effect. Congress's authoritative al-
location of judicial power negates the claim that the original
court intruded on a sister state's sovereign interest. This limits
the second claimant to a due process argument asserting that
the original judgment violated that claimant's right to be free
from unfair and inconvenient litigation and thus cannot be
given res judicata effect.124 Alternatively, Congress has several
options if it wishes to limit the state courts' power to adjudicate
these cases. It could follow the PKPA approach and limit class
action jurisdiction to courts in states having the greatest con-
tacts with the common issues. Alternatively, Congress could
specify that such judgments may receive nationwide binding
effect only if the rendering state is affiliated with the litigation;
for example, the rendering state might be the defendant's resi-
dence or the site of the defendant's performance of duties com-
mon to many or all of the plaintiffs.

123. The refusal of res judicata effect for the original judgment is a neces-
sary precondition for judicial invocation of the full faith and credit clause under
the methodology advocated in this Article. See infra text accompanying notes
156-57. Even if the second court were to honor the original judgment and up-
hold the res judicata defense, however, Congress would still have the power
under the full faith and credit clause to define the precise contours of the extra-
territorial power of the state court systems.

124. Recalling, however, that the hypothetical case is premised on an opt-
out opportunity, this due process objection is trivial. Requiring an individual to
respond to judicial notice by checking a box on a form opting out of the lawsuit
and mailing the form back to the court surely cannot offend due process. Re-
quiring recipients of legal notice to inform themselves of the notice's meaning
no more offends notions of fairness than the common practice of requiring indi-
viduals to respond to summons of all varieties. To be sure, court rules control
the contents of summons in a way that aids recipients in understanding the
contents, see, e.g., FED. R. Civ. P. 4(b) and Form 1, but most class action rules
likewise insist that notice be essentially self-explanatory, see, e.g., FED. R. Civ.
P. 23(c) (2) (A-C).
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This discussion touches only some of the possible choices
for specific congressional intervention.125 Nevertheless, it
reveals the usefulness of examining federalism issues under
full faith and credit rather than due process analysis. What
courts and commentators have considered a serious due pro-
cess claim of plaintiff class members 2 6 translates into a rudi-
mentary due process issue and an independent full faith and
credit issue.

2. General Legislation

Congress could also reduce dispute over jurisdictional
overreaching through general legislation limiting or expanding
the permissible boundaries of state court jurisdiction. 2 7 Again,

125. In the plaintiff class action setting, for example, Congress could also
address the distribution of unclaimed damages, claims of inadequate represen-
tation, and the collateral estoppel effects of a successful class suit on those opt-
ing out.

126. See, e.g, Miner v. Gillette Co., 87 fl 2d at 20-28, 428 N.E.2d at 485-89
(Ryan, J., dissenting); Shutts v. Phillips Petroleum, 222 Kan. 527, 542-43, 567
P.2d 1292, 1305 (1977); Vestal, Uniform Class Actions, 63 A.B-.AJ. 837, 838 (1977);
Note, Multistate Plaintiff Class Actions: Jurisdiction and Certification, 92
HARv. L. REv. 718, 731 (1979).

127. The most general exercise of the legislative power under full faith and
credit occurred in 1790 and has (with relatively minor modifications) survived
intact. See Act of May 26, 1790, ch. 11, 1 Stat. 122 (current version codified at 28
U.S.C. § 1738 (1982)). That such general exercise of the power has been rare
does not, a priori, demonstrate that it is unwise or unthinkably impolitic. The
need to supplement or rethink the 1790 edict is of relatively modern origin and
is largely traceable to the states' widespread adoption of sweeping long arm
statutes and to the emergence of "interest analysis" as a viable choice of law
doctrine. See Sedler, Interest Analysis and Forum Preference in the Conflict of
Laws: A Response to the 'New Critics, 34 MERCER L. REv. 593 (1983); cf. All-
state Ins. Co. v. Hague, 449 U.S. 302 (1981) (holding that liberal application of
forum state law under interest analysis does not offend due process of law or
full faith and credit). Only after a forum state asserts far-flung jurisdiction
does the typical modern personal jurisdiction issue arise. See, e.g, Keeton v.
Hustler Magazine, Inc., 104 S. CL 1473 (1984); Helicopteros Nacionales de Co-
lombia, S.A. v. Hall, 616 S.W.2d 247 (Tex. Civ. App. 1981), revld, 638 S.W.2d 870
(Tex. 1982), rev'd, 104 S. Ct. 1868 (1984). The importance of choice of law con-
siderations in forum choice cannot be overstated. Although plaintiffs desire to
litigate "at home" will result in some cases of jurisdictional overreaching, the
cost and risk of jurisdictional issue litigation checks the plaintiff's desire to ob-
tain in personam jurisdiction in a constitutionally suspect forum solely for the
purpose of subjecting defendant to suit in an inconvenient locale. The probable
dominant motive in forum selection in cases with great potential for jurisdic-
tional overreaching is favorable choice of governing law. See Martin, Personal
Jurisdiction and Choice of Law, 78 MicC. L REV. 872, 879-80 (1980); Sedler,
Choice of Law in Michigan: Judicial Method and the Policy-Centered Conflict
of Laws, 29 WAYNE L. REv. 1193, 1195 (1983) [hereinafter cited as Sedler, Choice
of Law in Michigan). A paradigm example of this motive is found in Keeton v.
Hustler Magazine, Inc., 682 F.2d 33, 33 (1st Cir. 1982), revd, 104 S. Ct. 1473
(1984); see supra note 32.
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no particular congressional response need be advocated to
demonstrate the benefit of reducing jurisdictional wrangling.
Two general legislative approaches are immediately evident,
however, either of which would eliminate a vast amount of pro-
cedural litigation. First, Congress could prescribe venue stan-
dards for interstate cases. 128 Second, it could circumscribe the
choice of governing law, diminishing a plaintiffs incentive to
choose a forum having little connection with the litigation. 29

Numerous methods of venue restriction are available, in-
cluding those discussed above in relation to problem-specific
legislation.130 In suits involving parties from different states,
for example, Congress could limit venue to states with a de-
fined affiliation with the parties or the underlying dispute. Ab-
sent proper venue, state court judgments would not receive
acknowledgment outside the rendering state, or, if Congress so
determined, within the state itself. Alternatively, Congress
could require states to grant motions for forum non conveniens
dismissals when certain convenience standards are not satis-
fied or are better satisfied by other available forums.131 Con-
ceivably, Congress also could mandate that the state courts
preferred on the basis of their affiliation with the litigation hear
the dismissed suits, 32 establishing a system similar to the
change of venue statutes controlling lower federal courts. 133

128. The interstate nature of the cases is not critical to Congress's power to
prescribe venue standards for state courts. Full faith and credit legislation
could control the exportation of even wholly intrastate cases. The legislative
proposal in the text is limited to interstate cases because pure intrastate dis-
putes are seldom the basis for later court refusals to recognize the judgments
and seldom implicate any federalism concerns.

129. See supra note 127.
130. See supra notes 103-24 and accompanying text.

131. Such legislation would be no more intrusive into the functioning of the
state's judiciary than either the PKPA or the FDCPA, see supra notes 103-17
and accompanying text. These limitations on venue would, depending on their
severity as applied in particular cases, be less severe than the exercise of
either exclusive federal subject matter jurisdiction (state jurisdiction ousted,
state judgments a nullity) or removal (state court forbidden to proceed further
with case). The transfer of jurisdiction to sister state courts rather than to fed-
eral courts is a distinction that makes no difference to the power analysis. In
both instances, Congress is acting pursuant to an express, plenary power
granted by the Constitution.

132. Such legislation might require disregard of door-closing statutes of the
transferee state. Cf Szantay v. Beech Aircraft Corp., 349 F.2d 60, 65 (4th Cir.
1965) (federal diversity court able to disregard state door-closing statute appli-
cable in state court).

133. See 28 U.S.C. §§ 1404(a), 1406(a) (1982). The closer analogy is to the lat-
ter section, which deals with cases where the original federal venue failed to
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The situation in Keeton v. Hustler Magazine, Inc.34 illus-
trates the potential utility of such congressional action. 35 Lim-
iting venue to the state of some party's residence or the state
witnessing the greatest amount of dispute-provoking activity
would eliminate New Hampshire as a possible forum. None of
the parties resided in New Hampshire and only a tiny fragment
of the tortious activity occurred there.13 6 Depending on the leg-
islation's expansiveness, New Hampshire might be able to en-
force its judgment within its boundaries. 3 7 Other states,
however, could not accord the judgment full faith and credit in
light of New Hampshire's lack of proper venue. Consequently,
Ohio could not be forced to recognize a judgment in an action it
had previously dismissed.138 The venue restriction would thus
eliminate this potential federalism dispute while preserving the
defendant's due process right to challenge the fairness and con-
venience of the chosen forum.

A congressionally-mandated application of forum non con-
veniens would also eliminate New Hampshire as a permissible

satisfy the affiliating criteria in assigning original venue, see, e.g., 28 U.S.C.
§ 1391 (1982).

This proposal, with its emphasis on venue and venue-like concepts, is kin-
dred to a number of suggestions made by prominent commentators hoping to
relieve the courts of the difficulties associated with the modem personal juris-
diction inquiry. See, e.g., Clermont, Restating Territorial Jurisdiction and
Venue for State and Federal Courts, 66 CoRNELL L Rnv. 411 (1981) (courts
should base all nonconstitutional restrictions of geographic selection of forum
on venue, looking toward eventual emergence of reasonableness as sole consti-
tutional test of power to adjudicate); Ehrenzweig, From State Jurisdiction to
Interstate Venue, 50 O& L. Rav. 103 (1971) (jurisdiction must become venue,
i.e., suit should be permitted where venue is proper (where defendant resides
or conducts activities relevant to the action))- Hazard, Interstate Venue, 74 Nw.
U.L. REV. 711 (1979) (state court territorial jurisdiction should attach if the state
is an appropriate forum according to typical venue criteria); cf. Abrams, supra
note 2, at 42-49 (1982) (venue and change of venue can subsume all work done
by the personal jurisdiction inquiry in federal courts).

134. 104 S. Ct. 1473 (1984); see supra notes 31-37.
135. To the extent that the federalism concerns in Keeton are entwined with

the substantive law of defamation, a more appropriate congressional response
may be problem-specific legislation such as that discussed in the preceding
subsection of the text. See supra notes 103-24 and accompanying text. Such
legislation would be desirable if, for example, the root problem of Keeton were
viewed as a danger to first amendment values caused by the coincidence of the
"single publication rule," see RESTATEmENT (SEcoND) orLToRTs § 577A(4) (1979),
New Hampshire's unusually long statute of limitations for defamation, see
supra note 32, and its refusal to honor the statutes of limitations of sister
states, see supra note 37.

136. See supra text accompanying note 32.
137. If the legislation controlled only the exportation of the judgment, New

Hampshire's ability to enforce the judgment within the state would be
unimpaired.

138. See supra note 37 and accompanying text.
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forum for hearing the dispute. Litigant and witness conven-
ience are only two of several factors considered in deciding fo-
rum non conveniens motions;139 also pertinent are efficient
judicial administration and the problems of imposing jury duty
in regions far removed from the controversy's center.140 In
Keeton, not only were the litigants and many of the witnesses
inconvenienced by the forum location, but one court had al-
ready dismissed the claim'41 and the proposed forum of New
Hampshire was virtually unrelated to the dispute. 4 2 A motion
of forum non conveniens clearly should be granted by a New
Hampshire court. Consequently, the federalism dispute with
Ohio143 would not arise.

Limiting the available choice of law provides a second po-
tential means of reducing jurisdictional disputes. The benefit
of another state's advantageous laws often provides one of the
primary motivations for initiating an action in a court removed
from the litigants or the controversy. In Keeton, for example,
New Hampshire was selected as the forum state because it had
the longest statute of limitations for defamation actions.1 44

Congress could reduce this forum shopping by requiring all
states to follow a choice of law methodology that results in uni-
form application of the same law to a particular dispute. Elimi-
nating the reasons to choose an unrelated forum greatly
reduces the potential for federalism disputes. This legislation
is more controversial than the proposed venue restrictions,
however, because it is similar to the "vested rights" choice of
law theory145 and to the "most significant contacts" test, 46 both
of which are apparently declining in acceptance. 47

139. Koster v. Lumbermen's Mut. Casualty Co., 330 U.S. 518, 524 (1947); Gulf
Oil Corp. v. Gilbert, 330 U.S. 501, 508 (1947).

140. Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 508 (1947), cited with approval in
Piper Aircraft Co. v. Reyno, 454 U.S. 235, 241 (1981).

141. See supra note 37 and accompanying text.
142. See supra text accompanying note 32.
143. State interests other than Ohio's may also be offended by a New

Hampshire judgment in Keeton. A judgment rendered in New Hampshire that
includes nationwide damages also ignores the policies of other states in setting
short statutes of limitations for defamation actions.

144. See supra note 32.
145. The "vested rights" approach is usually associated with RESTATEMENT

(FiRsT) OF CONFLICT OF LAWS (1934). The thrust of the philosophy is that all
legal controversies, from the moment of accrual of the cause of action onward,
are properly governed by the law of one particular jurisdiction. In tort law, for
example, the lex loci rule is a product of this approach. See id. at ch. 9
("Wrongs").

146. See RESTATEMENT (SEcoND) OF CONFUCT OF LAws § 145(1) (1971).
147. See, e.g., Sedler, Rules of Choice of Law Versus Choice-of-Law Rules:
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Regardless of which of these diverse options Congress
selects, it can effectively divide judicial power among the sev-
eral states under its full faith and credit power and thus per-
form its traditional function of resolving interstate disputes.48
Moreover, such legislation would not restructure the ultimate
balance of power between the states. To the extent that a state
would be prevented from rendering a binding decision, it would
benefit through identical limitations on sister states' exercises
of power that would otherwise impinge on its jurisdictional
interests.

B. THE ROLE OF THE SUPREME COURT

Even in the absence of the posited legislation, the structure
proposed in this Article allows the Supreme Court to render a
full faith and credit disposition free from the distraction of con-
current due process considerations. Further, the Court can
take comfort in the realization that any answer it gives is sub-
ject to congressional revision. The proposed restructuring of
federalism dispute resolution redefines the Supreme Court's
role both procedurally and substantively. None of these
changes, however, dramatically alters the Court's operation or
requires a radical renunciation of earlier decisional law. Never-
theless, the effect on the Court of separating full faith and
credit concerns for interstate federalism from due process con-
cerns for the individual merits discussion.

The procedure and context in which the Court considers
the due process concerns for the individual are undisturbed by
the separation. Convenience and fairness to the defendant in
forum selection are still prerequisites to adjudication by the fo-
rum court.14 9 Consequently, these considerations remain wel
suited to resolution in the litigation's formative stages.150

Judicial Methods in Conflicts Torts Cases, 44 TENN. L REV. 975 (1977); Sedler,
Choice of Law in Michigan, supra note 127, at 193.

148. Indeed, if any doubts persist about congressional power under the full
faith and credit clause to resolve friction arising from state court assertions of
extraterritorial jurisdiction, the Court has surely conceded Congress plenary
power under the commerce clause so long as the legislation does not violate ex-
ternal limits imposed, for example, by the Bill of Rights. E.g., National League
of Cities v. Usery, 426 U.S. 833, 841 (1975) (citing United States v. Jackson, 390
U.S. 570 (1968) (sixth amendment) and Leary v. United States, 395 U.S. 6 (1969)
(fifth amendment)). Given, however, the full faith and credit clause's clear tex-
tual authorization giving Congress plenary power over the extraterritorial effect
of state court judgments, see supra notes 69-88 and accompanying text, there is
no reason to rely on the commerce clause in this area.

149. See hTERNATIONAL SHOE CO. V. WASHUNGTON, 326 U.S. 310 (1945).
150. See, e.g., FED. R. Crv. P. 12(b), (g), (h). This initial determination pre-
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Moreover, the due process concerns are personal rights of the
defendant, so the adjudicating court's rejection of a due process
claim is best reviewed directly to avoid perpetuating the viola-
tion of these rights through enforcement of the judgment in the
forum state or elsewhere.'15 Therefore, only the scope of the
Court's substantive inquiry under due process is affected by
the separation.

In contrast, the Court's full faith and credit examination of
interstate federalism disputes under the proposal will arise
under a markedly different procedure. The proposal's greatest
potential impact on the Court is restriction of this examination
until the collateral attack stage. 5 2 Unlike due process claims,
the full faith and credit interest is not clearly implicated by the
original judgment. The typical record in challenges to a state's
exercise of personal jurisdiction contains no objections by
other states to the assertions of extraterritorial jurisdiction.'15

Further, the full faith and credit interest is a sovereign right of
the state and not a personal right of the adversely affected liti-
gant. 5 4 The Court should manifest its reluctance to decide hy-
potheticai federalism disputes by avoiding considerations of
federalism in the due process calculus and awaiting a concrete
full faith and credit case, a case that would arise only on collat-
eral attack 55

Absent direct review of the full faith and credit claim, that
issue may never emerge from the litigation at all. If sufficient
assets are available to satisfy the judgment in the rendering
state, no interstate recognition of the judgment is required.
Even if sufficient assets are not present in the rendering state,
the state subsequently requested to enforce the judgment
could reject a collateral attack that asserts a full faith and
credit jurisdictional challenge. Indeed, such a decision to up-

vents waste of judicial resources that would accompany deferring resolution of
these threshold issues.

151. See 28 U.S.C. § 1257(2)-(3) (1982). Appeal would lie only if the attack is
one that claims that the statute asserting jurisdiction, rather than its applica-
tion in the case at bar, violates the federal constitutional guarantee of due pro-
cess. In other cases, Supreme Court judicial review would be obtained by a
writ of certiorari.

152. See infra notes 153-57.
153. The atypical case is one in which a state or its agents are party defend-

ants. See, e.g., Leroy v. Great W. United Corp., 443 U.S. 173 (1979) (state official
as defendant raised objections to personal jurisdiction and venue); cf. Nevada
v. Hall, 440 U.S. 410 (1979) (refusal of forum court to surrender jurisdiction or
give full faith and credit to sister state's claim of partial sovereign immunity).

154. See supra text accompanying notes 43-45.
155. See supra text accompanying notes 42-45.
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hold a sister state judgment based on extraterritorial jurisdic-
tion would be unsurprising if the current reach of most states'
long-arm statutes is a fair indication of the states' beliefs about
the nature of correlative state sovereignty.' 56 More impor-
tantly, the enforcement state's rejection of the collateral attack
manifests its view that its federalism interests are not im-
pinged upon. Thus, the rejection will in many cases extinguish
the full faith and credit issue, removing the need for Supreme
Court federalism review. Finally, many defendants may resist
only to the point of exhausting direct review of the due process
issue, further reducing the need for Supreme Court review of
federalism issues.

Withholding direct review of full faith and credit claims
would not only reduce the number of such claims requiring
Supreme Court review but would also offer the Court better
data in those cases that do reach it. When a sister state court
upholds a collateral attack on full faith and credit grounds, it
asserts that the rendering state court's exercise of jurisdiction
impinged on its interests. Thereafter, the court's opinion
serves as a brief both delineating the sovereignty claims of its
state and illuminating the issues giving rise to a true interstate
conflict. 5 7 The Supreme Court will consequently receive on re-
view substantive information about the affected state's attitude
toward the jurisdictional assertion and not a generalized hypo-
thetical claim raised by an individual.

Only a modest substantive impact on Supreme Court re-
view of interstate federalism disputes results from the pro-
posed separation of due process from full faith and credit.
First, the Court must clarify that previous decisions limiting ju-
risdiction due to federalism concerns were based not on due
process but on interpretation of extant full faith and credit stat-
uteS 5 8 or on common law developed by the Court in the ab-
sence of federal full faith and credit legislation. 5 9 The Court
need not repudiate the decisions' results or doctrines, but must
simply shift the decisions' theoretical underpinnings from con-
stitutional to nonconstitutional grounds. It will find ample sup-

156. See supra notes 43-45 and accompanying text.
157. See, eg., Lewis v. Hanson, 36 DeL CIL 235, 255-61, 128 A.2d 819, 831-35

(1957) (laying out basis for the Delaware refusal to recognize the Florida judg-
ment that ultimately gave rise to the decision in Hanson v. Denckda), afg'd sub
nom Hanson v. Denckla, 357 U.S. 235 (1958).

158. Pennoyer v. Neff, '93 U.S. 714 (1877), is the pristine example of a case
that should fall into this category.

159. See supra text accompanying notes 93-101.
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port for this reinterpretation in the history and text of both the
due process clause160 and the full faith and credit clause,161 as
well as in its own decisions.162

Second, the Court's review of future federalism disputes
resulting from state court assertions of extraterritorial jurisdic-
tion will be limited to interpreting legislation such as PKPA,163
FDCPA,164 and that proposed here.165 If Congress is silent on a
specific issue facing the Court, the Court will resolve any inter-
state conflict as a common law tribunal, creating policies to fur-
ther national uniformity.166 In this redefined role, the Court's
basic issue analysis is likely to change little, 6 7 but it will enjoy
greater freedom in decision making because those decisions
are subject to congressional revision.168 Moreover, the Court

160. See supra notes 52-57 and accompanying text.
161. See supra notes 65-102 and accompanying text.
162. See supra notes 28-37 and accompanying text. The Court's burden of

reinterpretation is considerably lessened with recognition that Pennoyer v.
Neff, the seminal case merging federalism and due process, is in fact a holding
resting on nonconstitutional grounds. See supra text accompanying note 18.

163. See supra notes 103-08 and accompanying text.
164. See supra notes 115-17 and accompanying text.
165. See supra notes 118-25, 127-47 and accompanying text.
166. See supra text accompanying notes 93-101.
167. It is unlikely, for example, that the decision in Allstate Ins. Co. v.

Hague, 449 U.S. 302 (1981), would have changed even had the Court not been
acting as a constitutional arbiter. The Court undoubtedly was hesitant to cre-
ate a constitutional barrier to a state's employment of the interest analysis
method for choice of law problems. See, e.g., Lowenfeld, Three Might-Have-
Beens: A Reaction to the Symposium on Allstate Insurance Co. v. Hague, 10
HOFSTRA L. REV. 1045, 1047-49 (1982). Such a barrier would create the possibil-
ity that appeal could be taken every time a litigant was dissatisfied by an inter-
est analysis choice of law decision. Such a barrier would also disrupt the
pattern of state autonomy on experimentation in changing choice of law doc-
trines that has prevailed for two centuries.

The results in some cases, however, could change. For example, in World-
Wide Volkswagen Corp. v. Woodson, 444 U.S. 286 (1980), the Court found that
Oklahoma's assertion of jurisdiction violated defendant's due process rights.
See supra note 27. Under the proposed restructuring of federalism dispute res-
olution, the Court could conclude on identical facts that little personal unfair-
ness arises from requiring a New York automobile retailer and regional
distributor belonging to an interstate marketing system from defending in the
courts of Oklahoma, the state in which the injury in issue occurred.

If the Court should hold that the due process convenience and fairness in-
terests are satisfied, the case could proceed to trial in Oklahoma. The defend-
ants' claim that Oklahoma overstepped the bounds of interstate federalism
would be preserved until the judgment is exported to sister states. The collat-
eral attack on federalism grounds, however, appears unlikely to succeed.
Oklahoma's assertion of jurisdiction is well within the accepted norms of state
practice under long-arm statutes. See supra note 45. Moreover, Oklahoma has
a patent interest in adjudicating the original action is the situs of the accident
giving rise to the suit.

168. See supra notes 95-99 and accompanying text.
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will gain the opportunity to predicate its decisions on a clearer
conception of the precise nature of the alleged interstate feder-
alism offense. 169

IV. CONCLUSION

A proposal for a new constitutional structure for evaluating
state court assertions of extraterritorial jurisdiction presents
only an intriguing intellectual exercise if it offers no promise of
adoption and advances no improvements on the present due
process analysis. The proposal discussed in this Article, how-
ever, stands a reasonable chance of congressional or judicial
adoption and offers several meaningful benefits to the federal
system.

The potential judicial adoption of the proposed severance
of due process and full faith and credit analysis is well within
the realm of possibility. Keeton v. Hustler Magazine, Inc.,1 7 0 as
well as other Court decisions, 7 clearly exhibits the Supreme
Court's movement toward separating interstate sovereignty
concerns from the individual's right to due process. To repeat
the Court's words in Insurance Corp. of Ireland, Ltd v. Compa-
gnie des Bauxites de Guineel7 2 for the purpose of emphasis:

The restriction on state sovereign power ... must be seen as ulti-
mately a function of the individual liberty interest preserved by the
Due Process Clause. That clause is the only source of the personal ju-
risdiction requirement and the clause itself makes no mention of feder-
alism concerns. 173

Moreover, jurisprudential and pragmatic considerations
support the proposal's adoption. Jurisprudentially, the propo-
sal allows separate analysis of federalism concerns and litigant
convenience. Both issues will benefit by escaping from the ob-
scure dual-issue, single-resolution determination of present
due process adjudication.1 7 4 Further, the separation permits
federalism issues to be raised in a context where the interstate
dispute is crystallized.1 7 5 Pragmatically, the proposal will de-
crease the number of federalism disputes presented to the
overburdened Court and simplify due process claims by elimi-
nating their amorphous federalism facets. Finally, separating
full faith and credit concerns for federalism from due process

169. See supra notes 153-57 and accompanying text.
170. 104 S. Ct. 1473 (1984); see supra notes 31-37 and accompanying text.
171. See supra notes 28-30 and accompanying text.
172. 456 U.S. 694 (1982).
173. Id at 702 n.10.
174. See supra notes 39-53 and accompanying text.
175. See supra notes 152-57 and accompanying text.
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concerns for the individual offers both Congress 176 and the
Court177 vast potential for reducing interstate judicial over-
reaching. The means of unlocking this potential are consonant
with the constitutional structure. 78 Congress and the Court
need only consider and act accordingly.

176. See supra notes 103-48 and accompanying text.
177. See supra notes 149-67 and accompanying text. The Court, operating as

a common law tribunal, also could attempt to initiate some of the proposals dis-
cussed in the text accompanying supra notes 149-69 in conjunction with con-
gressional legislation.

178. See supra notes 90-102 and accompanying text.
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