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Nigeria, and the coming of the MCPMRPS, it is clear that ECOWAS
will strengthen its collective framework and improve its capability if
legitimacy, efficiency, and accountability are key indicators of its fu-
ture development.'”

The SADC Organ for Politics, Defence and Security (Organ) is
the foremost conflict management mechanism in Southern Africa.
Similar to ECOWAS’s MCPMRPS, it does not explicitly make refer-
ence to refugees and internally displaced persons; however, a cursory
glance at the objectives of the Organ shows that its framers had the
latter in mind. For example, one of the principal goals of the Organ is
“to protect the people [of Southern Africa] and safeguard the devel-
opment of the region, against instability arising from the breakdown
of law and order, intrastate conflict and external aggression.””
Similarly, it seeks to encourage the observance of universal human
rights as enumerated in the Charters and Conventions of the OAU
and the United Nations.'” In circumstances where diplomacy cannot
avert armed conflict, Provision (g) of the Organ provides for the
adoption of a Protocol on Peace, Security and Conflict Resolution, to
guide the organ in this respect.'” The Protocol was adopted by the
SADC in June 1995. Similar to the Organ, however, the Protocol also
fails to make reference to and provide specific protections to forcibly
displaced persons. Nonetheless, it empowers the Organ to employ
peace-keeping forces in order to achieve sustainable peace and secu-
rity."" Moreover, akin to the MCPMRPS, the Protocol offers broad
criteria upon which regional intervention could be taken in internal
conflict situations, namely the following: large-scale violence between
sections of the population of a State, or between the State and/or its
armed or para-military forces and sections of the population;™ a
threat to the legitimate authority of the government (such as a mili-
tary coup by armed or para-military forces);"” a condition of civil war
or insurgency;  and any crisis that could threaten the peace and secu-

106. Funmi Olonisakin & Jeremy Levitt, Regional Security and the Challenges of Democra-
tization in Africa: TheCase of ECOWAS and SADC, CAMBRIDGE REV. INT’L. AFF.,
Autumn/Winter 1999, at 73.

107. SADC Organ, supra note 88, provision (a).

108. See id. provision (h).

109. See id. provision (g).

110. See SADC Protocol, supra note 89, art. 2(I).

111, Id. arts. 5(2)(1)(a-d).

112. Id. art. 5(2)(1)(b).

113. Id. art. 5(2)(1)(c).
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rity of other Member States.” Furthermore, it states that in internal
conflict situations the “Organ shall respond to an invitation by a
member country to become involved in mediating a conflict within its
borders.”"”

Nevertheless, there is an overarching non-interventionist tone to
the Protocol, which may be a result of geopolitical tensions and ri-
valry between Zimbabwe and South Africa, as neither country sub-
scribes to the idea of extending the other authority to invade its terri-
tory during times of conflict. Whatever the case may be, under the
terms of the Protocol, SADC may not take enforcement action to
avert conflict or likewise prevent coerced population movements and
safeguard displaced populations without the consent of the govern-
ment of the state in crisis. As alluded to earlier, this type of policy
would appear to be counter-productive when the state is the referent
object of oppression. In this sense, SADC’s institutional commitment
to prevent forced population movements and protect displaced
populations is questionable, and certainly lags behind the
ECOWAS?s, in part due to the Protocol’s state-centric focus. Addi-
tionally, given the problems that South Africa had maintaining peace
and order in Lesotho, it would also appear to be less efficient than
ECOWAS at launching peace-keeping operations.® Nevertheless,
with South Africa at the helm, SADC currently possesses the greatest
functional and operational peace-keeping and peace-enforcement ca-
pacity in Africa.

C. Conflict Resolution

The OAU, ECOWAS, SADC, and IGAD have engaged in con-
flict resolution with varying degrees of success. The OAU and
ECOWAS would appear to be the most active in this respect. How-
ever, again, due to the technological and military assets at its disposal,
SADC would appear to have the greatest capability to engage in
long-term conflict resolution. Yet, if its leaders can learn from the
mistakes of the OAU, ECOWAS, and SADC, IGAD will be in a po-
sition to become an effective conflict resolution broker. Notwith-
standing, all four suffer from limited resources, a difficulty which has
heavily impacted their ability to fruitfully engage in this area.

114. Id. art. 5(2)(1)(d).
115. Id. art. 5(2)(2).
116. See generally Willie Breytenbach, Failure of Security Co-operation in SADC: The Sus-

pension of the Organ for Politics, Defense and Security, S. AFR. J. INT'L. AFF., Summer 2000, at
91-95.
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Again, the ECOWAS has been the most operative regional actor
in conflict resolution. In contrast, SADC has only had to deal with
the crisis in Lesotho in 1998. Recent developments in the DRC, how-
ever, are bound to test its conflict resolution capabilities. Similarly,
IGAD?’s conflict resolution capacity is untested, as it has focused the
majority of its attention on conflict prevention, through preventive
diplomacy and the institution of a Conflict Early Warning and Early
Response Mechanism. Still, it has engaged in laudable mediation ef-
forts in the ongoing conflicts in Somalia and the Sudan.”

The ECOWAS has engaged in post conflict peace-building ac-
tivities in Liberia, Sierra Leone, and Guinea-Bissau. In all three
situations it conducted security, demobilization, reintegration, repa-
triation, election monitoring functions, and confidence-building
measures and post-conflict reconstruction and development activities.
Although warfare has come to an end in Liberia and Sierra Leone
and hundreds of thousands of displaced persons have begun to repa-
triate and return to their places of habitual residence, the ECOWAS
has not yet established structures that bring about genuine justice and
reconciliation. Similar to the OAU, SADC, and IGAD, ECOWAS
has been preoccupied with creating the necessary conditions for de-
mocratization through free and fair elections rather than dealing with
the societal manifestations of warfare. In this context, it has adopted
a Western approach to peace-making and fallen victim to the contra-
dictions of liberal democracy, as evidenced by its support for the 7
July 1999 Peace Agreement Between the Government of Sierra Le-
one and the Revolutionary United Front of Sierra Leone."® The
agreement essentially empowers war criminals to rule over war vic-
tims by giving them de jure authority, i.e., key cabinet positions in
government. It subverts the domestic populations’ right to self-
determination and abridges their domestic and international right to
bring claims against combatants for war crimes and crimes against
humanity by granting the former general amnesty.”” Throughout
West Africa and the Continent, no judicial mechanisms exist for ci-
vilians to bring such claims, and it does not appear that ECOWAS
plans to introduce one any timein the near future. Conflict resolution

117. See IGAD Programme on Conflict, Prevention, Resolution, and Management, Back-
ground Section (1999) <http://www.igad.org/press10.htm>.

118, See Peace Agreement Between the Government of Sierra Leone and the Revolution-
ary United Front of Sierra Leone, July 7, 1999, U.N. Doc. 8/1999/777, 1999.

119. See id. However, the amnesty is domestic in nature and will not protect them from be-
ing prosecuted under international law for genocide, war crimes, and crimes against humanity.
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of this nature is by design cosmetic, and to the extent that history can
shed light on future events, conflict will inevitably resume in Sierra
Leone, as warlords have no interest in or respect for the rule of law.

ECOWAS, however, is not unique is this regard since the OAU,
SADC, and IGAD have yet to institute judicial mechanisms which
empower war victims to bring claims against combatants for war
crimes. Accordingly, there is no African mechanism that permits in-
dividual refugees to bring claims against host state governments or
combatants for violating their human rights. Until such structures are
instituted, the international community should question the authen-
ticity of African governments and regional actors to tackle problems
associated with the plight of displaced persons.

V. ENHANCING AFRICA’S PROTECTIVE AND
PREVENTIVE CAPACITIES IN THE NEW MILLENNIUM:
THE WAY FORWARD

A. Preventing Conflict and Promoting Trust

There is no simple remedy for conflict once it manifests. Every
conflict is unique. Political will and resources aside, peace ultimately
depends on whether or not the parties in conflict want it. In the final
analysis, peace must be internally driven. Once internal governance
and preventive structures break down, conflict prevention ultimately
depends on the willingness of opposing parties to accept external
diplomatic intervention. Absent such commitment, warfare and its
offspring, coerced population movements, may be unavoidable. As
early intervention is the easiest way to avert conflict, African states
and regional actors must be resolute in their commitment to institute
the necessary mechanisms to engage in fruitful conflict prevention.
As the discussion above highlights, they appear to be making some
progress in this area, although their ability to reliably forecast conflict
and proffer rapid diplomatic responses is weak. As a result, they
must commit more resources to building conflict early warning, risk
assessment, and rapid diplomatic deployment capabilities.

The UNHCR is in a strong position to qualitatively assist African
regional actors in enhancing their protective capacities. Although it
currently spends over forty percent of its resources in Africa,” it

120. See Sadako Ogata, United Nations High Commissioner for Refugees, Promoting Peace
and Security: Humanitarian Assistance to Refugees in Africa, Briefing at the Formal Session of
the Security Council (July 26, 1999).
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needs to play “a more visible advocacy role in order to convince state
actors to adhere to refugee protection principles, by building princi-
ples and guidelines into the sub-regional institutional framework, and
providing material and technical support to refugee related institu-
tional mechanism.”* In this regard, it should enter into and update
on a biannual basis humanitarian based memorandums of under-
standing with African regional organizations, which clearly delineate
their commitment to safeguarding the rights of refugees and IDPs.
The Memorandums of Understanding (MOU) that the UNHCR con-
cluded with SADC in July 1996 and IGAD in November 1997 are
seminal examples in this regard.”” These MOUs, however, are weak
in that they do not include provisions that state the organization’s
commitment to adhere to the international protection regime (i.e., in-
ternational human rights, humanitarian, and refugee law). Rule of law
issues need to be featured prominently in future agreements. Pursu-
ant to their respective articles on supplementary arrangements,” the
SADC and IGAD Memorandums should be amended accordingly.
Moreover, the UNHCR should seek to replicate and institute its
Country Information Project (COIP) and International Refugee
Electronic Network (IRENE), whose purpose is to gather and share
information regarding conditions in potential refugee-producing
states, in the OAU, ECOWAS, SADC, and IGAD. ™™ At the very
least, the UNHCR could work with the OAU to establish such a ca-
pacity within the MCPMR and to support the creation of a continent-
wide information sharing system with satellite offices in each of the
sub-regional organizations. This suggestion comports with the rec-
ommendation adopted at the OAU/UNHCR meeting in Khartoum,
Sudan, in December 1998, which concluded that the OAU should
strengthen its early warning system with the assistance of the United
Nations to enable it to better monitor humanitarian developments

121. UNHCR Policy Framework for Africa 2000-2001, UNHCR Africa Bureau (2000).

122. Memorandum of Understanding between The Southern African Development Com-
munity and The United Nations High Commissioner for Refugees, Gaborone, Botswana, July
25, 1996; Memorandum of Understanding between the Intergovernmental Authority for Devel-
opment and the United Nations Commissioner for Refugees, Djibouti, Djibouti, June 19, 1997.

123. These agreements allow the organizations to enter into supplementary arrangements
within the scope of the Memorandums by amending them by mutual agreement between the
Contracting Parties.

124. See generally Hiram A. Ruiz, Emergencies: International Response to Refugee Flows
and Complex Emergencies, INT’L J. REFUGEE L. 148, 157 (July 1995) (Special Issue: Organisa-
tion of African Unity/United Nations High Commissioner for Refugees Addis Ababa Sympo-
sium on Refugees and Forced Population Displacements in African 8-10 September 1995).
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and crises and inform its member states.” Such a system would also
increase the UNHCR’s preventive capacity by allowing it to attain,
transfer and exchange information throughout the continent.

Although it might attempt too ambitious a goal, the UNHCR
could assist in the creation of Humanitarian Reaction Units in the
OAU, ECOWAS, SADC, and IGAD, similar to its Emergency Pre-
paredness and Response Section (EPRS), which consists of fewer
than ten EPRS officers.” The EPRS has a number of tools at its dis-
posal.” The overall purpose of these officers is to “monitor regional
developments, establish contingency plans, develop operational pro-
cedures for emergencies, identify training needs for personnel as-
signed to work on emergencies, and, most importantly, [they] are de-
ployed to the field to lead needs-assessment missions and emergency
response teams as necessary.”” As indicated earlier, preventive de-
ployment of this nature is important in that it demonstrates the inter-
venors’ commitment to build trust and resolve crisis by peaceful
means. It also allows for the gathering of vital information and data
on the conditions and needs of displaced populations. The UNHCR
could also enter into operable memorandums of understanding with
African regional actors, which would allow personnel deployment for
standby EPRS operations and in addition serve as liaisons between
the UNHCR and their respective organizations. These actors could
also seek to embark on joint missions with the EPRS or other U.N.
personnel in order to establish a nexus between national, regional,
and international efforts to prevent or minimize the effects of conflict
on civilian populaces.

Taken together, early warning/risk assessment and preventive
dlplomacy/deployment are the most viable ways to forestall and
minimize conflict. Early warning and risk assessment processes do
not prevent coerced population movements, but rather inform opera-
tional processes aimed at this objective. In like manner, preventive
deployment (emergency preparedness) is not practicable, wanting
sound and reliable information and resources. In order to prevent
conflict effectively, mechanisms that consolidate all four processes
must be instituted. Most importantly, however, issues related to re-

125. Khartoum Recommendations of the OAU Ministerial Meeting on Refugees, Returnees
and Internally Displaced Persons in Africa, Khartoum, Sudan, Dec. 13-14, 1998, (on file with
Duke Journal. of Comparative & International Law).

126. See Ruiz, supra note 124, at 157.

127. Seeid. at 155.

128. Seeid.
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sources and operational logistics are moot, unless African leaders
garner the political will to take action.

B. Managing Conflict and Establishing Order

The role of regional actors in conflict management is to provide a
remedy for the failure of the domestic system to protect civilians in
times of armed conflict. In this context, as previously stated, the most
challenging task for African regional actors is the physical and legal
protection of displaced persons and the prevention of refugee flows.
The OAU, ECOWAS, IGAD, and to a lesser extent SADC, how-
ever, are hindered by a lack of resources, reconnaissance and logistics
capabilities, command and control organization, and technical legal
support. Until recently, the UNHCR, UNDP, and the donor com-
munity were not aggressive in seeking ways to assist African regional
organizations to strengthen their protective capacities. Even the High
Commissioner for Refugees has remarked that there is “a perception
disparity in the assistance given, to displaced persons from Kosovo, as
opposed to that given to African.”® This reality, coupled with in-
creasing donor fatigue, has meant that displaced persons have not re-
ceived the requisite amount of protection to which they are legally
entitled. It is therefore evident that domestic and international poli-
tics have taken precedence over the rule of law, that is, states’ obliga-
tions to render timely and adequate assistance to African refugees
and IDPs. Hence, the tragic events in Liberia, Rwanda, and Burundi
in the early 1990s, and Sierra Leone, Guinea-Bissau, DRC, and Niger
in the late 1990s, demonstrate that the international community has
failed to fulfill its erga omnes obligation to safeguard the rights of dis-
placed persons and other war-affected populations in Africa.

Therefore, Africans should, in partnership with external actors,
take the leadership role in the management of African conflicts. In
order for the OAU to minimize the effects of war on civilian popula-
tions, it must work with states toward restructuring Africa’s collective
security framework. Existing structures must be revamped in order
to maximize the capabilities of African states. This may entail sub-
regional organizations entering into bilateral agreements with donor
states to assist them in strengthening their peace-making capabili-
ties.”™ In this context, the OAU should establish an autonomous

129. Ogata, supra note 120.

130. The United States’ African Crisis Response Initiative is one example in this respect.
See generally Jeremy Levitt, The African Crisis Response Initiative: A General Survey, 28 AFR.
INSIGHT 3/4, at 100 (1998).
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OAU Organ on Peace and Security (the “Organ”), which would as-
sume absolute political and legal oversight and jurisdiction over all
enforcement operations in and outside of Africa. From this view, the
relevant sub-regional actor whose Member State is a target for inter-
vention would be primarily, but not entirely, responsible for con-
ducting and leading all operations.” Command and control respon-
sibilities, however, would be shared between the Organ and sub-
regional actor. Under this scheme, the Organ would be able to by-
pass the OAU’s bureaucracy and take decisive action when needed.
Likewise, there would be no need for the OAU to develop a peace-
keeping and peace-enforcement capacity, as sub-regional actors
would be responsible for mounting all operations. On this point, sev-
eral delegations at the OAU/UNHCR Regional Meeting on Refugee
Issues in the Great Lakes in Kampala, Uganda, in May 1998 “ob-
served that regional multinational forces might prove more effective
than international forces as a means of maintaining peace and secu-
rity in areas of conflict.”* Furthermore, Recommendation Twelve of
the Addis Ababa Document supports this contention by calling for an
“effective response to the refugee problem on a regional basis” and,
stating that “where emergencies are beyond humanitarian action
alone, the necessary political initiatives may also require a regional
approach.” A collective security framework of this type would pro-
vide for greater accountability and legitimacy in and outside of Af-
rica. It would also prevent sub-regional actors from being unduly in-
fluenced by the foreign policy objectives of regional hegemonies (e.g.,
Nigeria/ECOWAS and South Africa/SADC) because African states
from throughout the continent would (via the Organ) take part in de-
cisions to employ force.

African regional actors also need to develop an African-based
humanitarian enforcement doctrine, including operational guidelines
for robust peace-keeping, i.e. peace-enforcement, that may necessi-
tate defensive military elements, which would take into consideration
the geopolitics of the Continent and the dynamics of African conflict.

131. In certain instances, regional collective humanitarian intervention in internal conflicts
appears to be supported under customary international law. See also Jeremy Levitt, Humani-
tarian Intervention by Regional Actors in Internal Conflicts: The Cases of ECOWAS in Liberia
and Sierra Leone, 12 TEMP. INT’L & CoMP. L.J. 2,1998.

132. OAU/UNHCR Secretariat Report, Regional Meeting on Refugee Issues in the Great
Lakes, Kampala, Uganda, May 8-9, 1998.

133. The Addis Ababa Document on Refugees and Forced Population Displacements in
Africa, Recommendation Twelve, Addis Ababa, Ethiopia, Sept. 8-10, 1994. Adopted by the
OAU/UNHCR Symposium on Refugees and Forced Population Displacements in Africa.



2001] CONFLICT PREVENTION, MANAGEMENT, AND RESOLUTION 73

Furthermore, the UNHCR, ICRC, U.N. Department of Peace-
keeping Operations (DPKO) and the U.N. Office for the Coordina-
tion of Humanitarian Affairs (OCHA), should work with African re-
gional organizations to create a code of conduct for forces participat-
ing in peace-keeping and peace-enforcement operations.” The
DPKO should consult with African military experts to replicate and
modify its newly devised code of conduct (instituted in 1997) to ac-
count for the dynamics of African conflict, so that African military
commanders have incentive to use it as a training tool.”™ Similarly,
African leaders should work with the DPKO and the UNHCR to
codify protection principles in their respective conflict management
and early warning mechanisms (e.g., the ECOWAS MCPMRPS and
SADC Organ). IGAD should give due consideration to this issue as
it develops its conflict early warning and early response mechanism.

Because the presence of armed elements among civilian refugee
populations is currently a serious problem, an African humanitarian
enforcement doctrine could also be used to guide and empower Afri-
can regional actors to safeguard the welfare of displaced persons in
flight and protect them from infiltration when encamped. The expe-
riences (lessons learned and best practices) of African regional actors
in Liberia, Sierra Leone, Guinea-Bissau, Central African Republic,
Lesotho, and currently the DRC should be documented and utilized
for the creation of such a doctrine. Consequently, the UNHCR,
UNHCHR, and UNDP should work with African regional actors and
refugee hosting states to develop the aforementioned doctrine and as-
sist them in developing comprehensive pre-entry encampment
screening systems. In order to “preserve the civilian and humanitar-
ian character of refugee camps and settlements,”" states in conso-
nance with the OAU, sub-regional actors, and UNHCR must “take
necessary measures by separating armed elements’ from civilian
populations,” and disarm the latter before they enter into countries
of asylum.

134. This view is shared by Bianfer Nowrojee, UN and African Regional Responsibility to
Provide Human Rights Protection to the Internally Displaced: Learning Lesson from the Experi-
ence of UNDP in Kenya, 18 REFUGEE SURV. Q. 1, 55-56 (1999).

135. The U.N. Code of Conduct for Blue Helmets is listed in UN CHRONICLE, No. 3, 1997,
at40-41.

136. UNHCR Report, OAU Experts and Ministerial Meetings on Refugees, Returnees and
Displaced Persons in Africa, Dec. 10-14, 1998, Khartoum Sudan, Recommendations, Provision
9, Annex 3 BR/ICOM/Rec.lI (I) (on file with Duke Journal of Comparative & International
Law).

137. Id
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The UNHCR, UNHCHR, ICRC, and UNDP should also work
together to establish and sponsor the promotion of human rights law,
humanitarian law, and refugee law programs for African policy mak-
ers and lawyers, especially those on active duty in regional organiza-
tions. They should also render support in the areas of “emergency
management and provision of humanitarian assistance.”® The OAU,
ECOWAS, SADC, and IGAD have very small legal affairs divisions
and the majority of their legal staff are not formally trained in public
international law. Public international lawyers are needed to inform
decision-making processes especially on issues related to humanitar-
ian, human rights, and refugee law and the law of the use of force.
Knowledge of and adherence to the rule of law is crucial for the sanc-
tity of humanitarian missions and hence the safety and protection of
displaced persons and peace-enforcers alike.

C. Resolving Conflict and Maintaining Peace and Stability

In general, African regional actors have poor conflict resolution
capacities, and displaced persons and other civilian victims of war are
without judicial remedies. Often the rights of civilian populations are
dually violated by inadequate or non-existent national, regional, and
international judicial systems. As one analyst notes, “African troops
sent to restore peace have been in many cases responsible for human
rights violations themselves, including killings, torture, rape and arms
trading with rebel groups.”™ In response, the “OAU has failed to put
in place adequate protections to guard against such abuses.”™ Al-
though individuals and non-governmental organizations (NGOs) are
entitled to file human rights claims with the African Commission on
Human and Peoples’ Rights (Commission), it essentially has no
power to act unilaterally or the authority to bind states to its deci-
sions." All of the Commission’s findings and recommendations must
be forwarded to the Authority of Heads of State and Government
(AHSG) for consideration.'"” This means that the “decisions of the
Commission are subject to the approval of the OAU, a political

138. Id. at Provision 25.

139. Nowrojee, supra note 134, at 58.

140. Id.

141. See The African Charter on Human and Peoples’ Rights, adopted on June 27, 1981, in
Nairobi, Kenya, by the OAU. It entered into force on October 21, 1986. OAU Doc.
CAB/LEG/67/3 rev. 5, 21 1.L.M. 58. The African Commission was founded in 1987 to promote
and protect human rights in Africa. It was established under Article 30 of the African Charter.

142. See The African Charter on Human and Peoples’ Rights, supra note 141, at art. 58-59.
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body.”*® As a result, the Commission is defunct because its political
and judicial authority is contingent on the approval of the political
elite. Likewise, the Protocols establishing the ECOWAS Community
Court of Justice (1991)" and the OAU African Court on Human and
Peoples’ Rights (1998)'* have not been fully ratified. Notwithstanding
the absence of approval from the state concerned, the OAU Court
lacks the jurisdictional authority to adjudicate claims from individuals
and NGOs,"“ whereas the ECOWAS Court has no competency to
adjudicate individual claims, but only those brought by states.” Thus,
similar to the Commission, its jurisdictional mandate is subject to the
approval of politicians who may be the very source of oppression.
Hence, African war victims have no judicial recourse and are subject
to the reconciliatory mandates of their rulers.

This trend may change with the coming of the International
Criminal Court, which was established in Rome on July 18, 1998."¢
The jurisdiction of the Court is limited to heinous crimes of concern
to the international community as a whole, including genocide, crimes
against humanity, war crimes, and the crime of aggression."” How-
ever, the court does not have original jurisdiction and will only act af-
ter a national legal system either has failed to carry out its obligation
to investigate and prosecute or is otherwise unwilling to do so."”
Nevertheless, African leaders should work to insure that regional ju-
dicial mechanisms are in place and accessible to complainants. If Af-
rican governments fail to establish and empower structures to meet
these objectives they will inadvertently be subjecting themselves to
international, as opposed to regional, judicial intervention in their in-
ternal affairs. In this context, the UNHCHR, UNHCR, UNDP,

143. Evelyn A. Ankuma, THE AFRICAN COMMISSION ON HUMAN AND PEOPLES’ RIGHTS:
PRACTICE AND PROCEDURES 24 (Martinus Nijhoff Publishers, 1996).

144. See art. 18, ECOWAS, 14th Sess., Protocol A/P.1/7/91 (1991), 30 1.L.M. 1241 (1991).

145. Protocol to the African Charter on the Establishment of the African Court on Human
and Peoples’ Rights, OAU Doc. LEG/MIN/AFCHPR/PROT.1 rev.2 (1997).

146. See id. art. 6(5).

147. See ECOWAS Protocol, supra note 144, at art. 9 (1-3).

148. Rome Statute of the International Criminal Court. Adopted by the United Nations
Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal
Court, U.N. Doc. A/CONF.183/9 (July 17, 1998), 37 L.L.M. 999 (1998). At the time of this writ-
ing, there are ninety-five signatories to the Treaty of Establishing the International Criminal
Court. It has received seven out of sixty ratification’s necessary for it to enter into force. See
also M. Cherif Bassiouni, The International Criminal Court in Historical Perspective, 1999 ST.
LOUIS-WARSAW TRANSATLANTICL.J. 55 (2000).

149. See Rome Statute of the International Criminal Court, supra note 148, at art. 5.

150. Seeid. art. 17(1)(a).
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ICRC and the International Commission of Jurists (ICJ) should work
with them to establish and strengthen their national and regional ju-
dicial capacities and simultaneously seek to bring justice to those re-
sponsible for committing war crimes and crimes against humanity."
That said, it must not be forgotten that intergovernmental organiza-
tions like the UNHCR “cannot end humanitarian violations or inter-
nal conflicts, nor can [they] rebuild shattered legal systems or prose-
cute war criminals” as these issues “demand regionally-focused and
internationally-supported responses.”

UN Secretary-General Kofi Annan has commented that combat-
ants should be held criminally and “financially liable for their victims
under international law where civilians are made the deliberate target
of aggression, and that international legal machinery be developed to
facilitate efforts to find, attach and seize the assets of transgressing
parties and their leaders.” Moreover, he urges states to prosecute
persons under their authority for “grave breaches of international
humanitarian law on the basis of the principle of universal jurisdic-
tion,”" which from the Author’s perspective would seem most practi-
cable under the aegis of sub-regional and regional organizations. Du-
rable peace, reconciliation, and respect for the rule of law would seem
to lie on the principle of international accountability for war crimes
and crimes against humanity, in which the UNHCR should have a
keen interest given the potential impact on large-scale voluntary re-
patriation and the safe return of displaced persons. At the very least,
the UNHCR should work with community-based organizations and
associations to establish grass roots reconciliatory mechanisms in war-
torn societies and institute community education programs on basic
refugee law principles in refugee hosting communities.

The OAU, ECOWAS, IGAD, and to a lesser extent the SADC,
lack the institutional capabilities to perform important post-war func-
tions. For example, none of them have stand-alone demining pro-

151. For a excellent article that examines the pros and cons of the prosecutorial processes of
national courts and ad hoc international tribunals to deal with war crimes and cremes against
humanity, see Yacob Haile-Mariam, The Quest for Justice and Reconciliation: The International
Tribunal for Rwanda and the Ethiopian High Court, 22 HASTINGS INT’L & COMP. L. REV.56
(1999).

152. United Nations General Assembly Executive Committee of the High Commissioner’s
Programme, 47th Sess., Note on International Protection, Provision 16, U.N. Doc. A/AC.96/863
(1996).

153. Report of the Secretary-General to the Security Council on the Protection of Civilians in
Armed Conflict, UN. Doc. $/1999/957 (1999).

154. Id.
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grams or post-conflict rehabilitation and re-integration mechanisms.
Instead, they rely on the United Nations, donor states and other non-
governmental actors to provide such services. They also lack the
technical sophistication to conduct large-scale demobilization and
disarmament operations. Therefore, the organizations should work
with the U.N. Department for Disarmament Affairs (UNDA) and
U.N. Institute for Disarmament Research (UNIDIR) to develop such
a capacity. Failure to demobilize and disarm combatants can lead to
unfettered warfare (e.g., Sierra Leone in the post Lome Peace
Agreement environment) and have serious human rights implications
for refugees and IDPs. Therefore, the effect of the OAU Refugee
Convention could be enhanced and complemented with a code of
conduct for non-state actor belligerents, which would highlight prin-
ciples enshrined in the Convention and relevant humanitarian law in-
struments like the four Geneva Conventions of 1949 and their subse-
quent protocols. This suggestion comports with the Addis Ababa
Document Recommendation Four, which urged “all parties in armed
conflict to respect the principles and norms of humanitarian law.”'®
African regional organizations must also become resolute in pro-
viding humanitarian safe passage for refugees and IDPs seeking to re-
turn to their countries and places of habitual residence. The concept
of voluntary repatriation requires that the necessary conditions for
repatriation be in place, namely, a cessation of conflict and a secure
and stable environment. Similarly, in times of peace it may take sev-
eral years for refugees to repatriate, if at all, and therefore it is impor-
tant that they continue to receive all of the protections to which they
are legally entitled, including physical, material, legal, and psycho-
social security.® Equally important, however, is the “establishment
of education and vocational training programs in refugee camps; and
the introduction of campaigns to ensure that refugees have a proper
knowledge of their rights and obligations under national, regional and
international law.” In this regard, the ICRC, ICJ, UNHCR, UNDP,
and the U. N. Children’s Fund (UNICEF) could work together to es-
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tablish Refugee Awareness Programs (RAP) that would empower
refugees to be vigilant and productive in their places of asylum.

In closing, African regional actors in partnership with the
UNHCR, UNHCHR, and UNDP need to develop post-war refugee
tracking and monitoring capabilities to insure that refugees are being
cared for properly. They should therefore dispatch on a systematic
but ad hoc basis post-conflict maintenance observation units to moni-
tor the conditions of displaced persons and other civilians in post-war
states.

VI. CONCLUSION

There is no doubt that the regime for the international protection
of refugees, IDPs, and other persons of concern has come under un-
precedented pressure, and “much needs to be done, on a global scale,
to revitalize refugee protection.”™ Displaced persons in Africa are
an endangered class. Whilst human rights and humanitarian and refu-
gee protective norms provide some protections for persons during
armed conflict, “international humanitarian law is not a fertile source
of norms for the protection of persons fleeing armed conflict who
seek protection outside their country of origin.”"” Equally troubling
is the fact that African regional organizations appear to lack the ca-
pability to institute comprehensive conflict maintenance systems, and
that a large cross section of the international community has turned
their back on the dilemma of displaced populations in Africa. As a
result refugees and IDPs in Africa suffer in three major ways. First,
they lack sufficient international legal protections (this is especially
true IDPs). Second, African states and regional actors have yet to
raise and put forth the necessary resources to thoroughly establish
conflict maintenance systems. As a result, there are no viable regional
mechanisms to protect displaced persons and prevent the influx of
refugee flows in states. Finally, the international community has
failed to proffer adequate resources to safeguard the rights and well-
being of displaced populations in Africa, in many instances resulting
in suffering on a grand scale and death to the members of those
populations.
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Conflict early warning/risk assessment, preventive diplo-
macy/deployment, peace-keeping/peace-enforcement and post con-
flict peace building are unequivocal imperatives that African states
and regional actors must be able to engage in order to satisfactorily
safeguard the rights of displaced persons. The UNHCR should work
with African regional actors to develop mechanisms that reliably
forecast conflict—perhaps sub-regionally or through the OAU’s
MCPMR. The UNHCR'’s EPRS should also seek to embark on joint
missions with African regional organizations to enhance inter-
organizational cooperation in ascertaining crisis situations. African
regional organizations should also consider developing a permanent
African security mechanism along the lines of the aforementioned
OAU Organ on Peace and Security to coordinate the regional secu-
rity needs of the continent. In this context, sub-regional actors like
the ECOWAS, SADC, and IGAD should take the leadership role in
their respective regions in all major humanitarian operations, espe-
cially those that entail the use of force. Nevertheless, the latter
should work with the former to develop systems that identify and
separate combatants from civilians during asylum application proc-
esses and disarm and demobilize them in order to provide for a secure
and stable environment ripe for re-integration.

The international community, including the United Nations,
must cease engaging in international political cronyism, by placing the
needs of other nations above those of the African continent. With
few exceptions, the post Cold War historical record reveals that
Western nations are unwilling to expend vast resources to save Afri-
can lives (e.g., those in Liberia, Somalia, Rwanda, and Sierra Leone)
where there are no overwhelming strategic interests (like the U.S. in-

terests in Haiti or Western interests in Kosovo). Thus, Africans must
" move beyond sexy clichés and genuinely take it upon themselves to
proffer African solutions for African problems, because the events of
the last decade shows that the rest of the world is not proactively con-
cerned. Hence, it is vital that the OAU aggressively seeks to build
meaningful partnerships with the various sub-regional organizations
and continue to mobilize resources, and harmonize and harness the
conflict maintenance capabilities of the Continent.






