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20th century town but Bitcoin is a 21st century technology.249 Marks
further points out that current regulation is derived from a nation
state paradigm and this is problematic with boundless digital curren-
cies operating outside the nation state framework.250 Coming from a
nation state based view, it is difficult for government to work outside
the nation state paradigm. Marks suggests the need for a different pro-
cess, moving away from the Bretton Woods monetary structure.25 1 To
optimize the technological potential, the U.S Congress must look to-
ward further developing a 21st century regulatory scheme.

Judith Rinearson, a partner at Bryan Cave who specializes in
money transmission and digital currencies, suggests the need to craft
custom rules for Bitcoin, presumably across all agencies, to devise reg-
ulations that work and provide consumers with security and comfort,
but not so much to restrict, destroy, or push the industry offshore.25 2

Eden Yago, CEO of Epiphyte and founding board member of the Digi-
tal Asset Transfer Authority, points out that important to the
discussion is that the block chain itself is a form of regulation.25 3 This
form of regulation is based on software principles instead of legal and
bureaucratic ones and results in less need for legal and bureaucratic
regulation.25 4 Regulation by software suggests that legal and bureau-
cratic regulations can first acknowledge the efficacy of the software
regulation in the block chain to avoid redundant regulation and mini-
mize the cost and expense of overly burdensome legal and bureaucratic
regulation.

The IRS recently took its first step in resolving the categorical
question by declaring Bitcoin as property and stating that Bitcoin
would be treated as property for federal income tax purposes.25 5 As a

249. ATLANTIC COUNCIL, supra note 74.
250. Id.
251. Id. The United Nations Monetary and Financial Conference at Bretton Woods on

July 22, 1944, established the International Monetary Fund and an international monetary
policy based upon the competing recommendations of John Maynard Keynes and Harry
Dexter White. See generally Benjamin J. Cohen, Bretton Woods System, UNIV. OF CAL.

SANTA BARBARA, http://www.polsci.ucsb.edu/faculty/cohen/inpress/bretton.html (last visited
May 30, 2014).

252. Adrianne Jeffries, New York Considers Creating a 'BitLicense' for Bitcoin Busi-
nesses, THE VERGE (Jan. 28, 2014), http://www.theverge.com/2014/1/28/5353806/new-york-
is-considering-bitlicense-bitcoin.

253. Edan Yago, Block Chain Technology Offers New Crime-Fighting Options, COINDESK

(Apr. 14, 2014), http://www.coindesk.com/blockchain-technology-offers-new-crime-fighting-
options/.

254. Id.
255. I.R.S. Notice 2014-16 I.R.B. 938, available at http://www.irs.gov/pub/irs-drop/n-14-

21.pdf?utm source=3.31.2014+Tax+Alert&utm campaign=3.31.14+Tax+Alert&utm medi
um=email [hereinafter I.R.S. Notice].
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result of this guidance, the general tax principles applicable to prop-
erty transactions now apply to Bitcoin transactions.25 6 This means
capital gains must be recorded and reported.257 Since the IRS initially
did not recognize Bitcoin as a currency, despite operating, at least in
part, as currency, bitcoin owners are responsible for recording the mar-
ket price in USD of their bitcoins the day they are obtained, then
reporting the difference in the market price the day the bitcoins are
used.25 1 Any realized gain is considered a taxable capital gain.25 9

Andreas Antonopoulos, the Chief Security Officer of
Blockchain.info and one of the few leaders in the Bitcoin community,
says reporting capital gains on each bitcoin transaction is "ridiculous"
and will result in an excessive amount of record keeping.260 The IRS
notice further states that Bitcoin miners mining digital currency real-
ize income when they are awarded new bitcoin. 261 Accordingly, if the
mining activity creates digital currency out of previously non-existent
property, the miner should not be forced to realize gross income until
the newly minted digital currency is exchanged.262 This immediate rec-
ognition of income is one of the more unique circumstances resulting
from the IRS ruling and is the most probable source of potential litiga-
tion.263 In the end, the IRS, to this point, has decided to disregard the
characteristics of Bitcoin as a currency and a payment system. The IRS
guidance appears grounded in a 20th century state-based regulatory
paradigm, failing to acknowledge the unique transformative character-
istics inherent in the Bitcoin protocol.

It has been argued that the tax problems presented by Bitcoin
are indicative of the fragmented and outdated financial industry
rather than Bitcoin.264 Smartphones integrated hundreds of devices
and policy makers should encourage the development of financial in-
struments with the ability to function seamlessly as a currency,

256. Id.
257. Perianne Boring, Bitcoin Could Strengthen the World Economy if Washington

Doesn't Destroy It, FORBES (Apr. 2, 2014), http://www.forbes.com/sites/perianneboring/2014/
04102/bitcin-could-strengthen-the-world-economy-if-washington-doesnt-destroy-it/.

258. Id.
259. Id.
260. Id.
261. Peter J. Reilly, Bitcoins Not Tax Fairy Dust - Second Life Still a Tax Haven?,

FORBES (Mar. 26, 2014), http://www.forbes.conmsites/peterjreilly/2014/03/26/bitcoins-not-
tax-fairy-dust-second-life-still-a-tax-haven/.

262. Id.
263. Id.
264. Julia Dixon, Networks will Form and Needs will be Met. The Mechanics of Bitcoin

Adoption, DIGITAL & GOLD CURRENCY (Dec. 23, 2013), http://www.dgcmagazine.com/net
works-will-form-and-needs-will-be-met-the-mechanics-of-bitcoin-adoption/.
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payment system, commodity, financial asset, and other emerging legal
and financial functions. Bitcoin is doing these things. The multi-func-
tional characteristics of this financial asset also explain why Bitcoin is
generally misunderstood yet able to survive a significant amount of
scrutiny.

265

In response to the IRS, Republican Steve Stockman (R-TX) in-
troduced the "Virtual Currency Tax Reform Act."266 The Reform Act
would aim to supersede the IRS guidance and change the tax status of
Bitcoin and other digital currencies to be treated as currency for fed-
eral taxes purposes.267 Still, the Act is limited to digital currency
functioning as currency and needs a more expansive scope. Prior to
this IRS ruling, the Securities and Exchange Commission (SEC) main-
tained the position that any investment in securities in the United
States remains subject to the jurisdiction of the SEC regardless of
whether the investment is made with Bitcoin.268 To the contrary, the
district court concluded that bitcoin could be used as money and there-
fore classified bitcoin as a currency.269 This federal court ruling
conflicts with the IRS guidance. Shavers was later convicted of the civil
charges and ordered to pay $40 million in fines.270 In November of
2014, Shavers was arrested on criminal charges of one count of securi-
ties fraud and one count of wire fraud and faces a maximum penalty of
20 years in prison for each case.27 1 In August of 2014, another federal
judge in the Southern District of New York ruled Bitcoin a currency
and cited Shavers.272

The Uniform Commercial Code defines money as "a medium of
exchange currently authorized or adopted by a domestic or foreign gov-
ernment ... includ[ing] a monetary unit of account established by an

265. Id.
266. Perianne Boring, Breaking: Rep. Stockman to Introduce First Bitcoin Bill, FORBES

(Apr. 8, 2014), http://www.forbes.com/sites/perianneboring/2014/04/08/breaking-rep-stock
man-to-introduce-first-bitcoin-bill/.

267. Id.
268. See generally Press Release, U.S. Securities & Exchange Commission, SEC

Charges Texas Man With Running Bitcoin-Denominated Ponzi Scheme (July 23, 2013),
available at https://www.sec.gov/News/PressRelease/Detail/PressRelease/1370539730583#
.U2WS vldXeJ.

269. Id. at 2.
270. Jordan Maglich, Texas Man Arrested for $4.5 Million Bitcoin Ponzi Scheme,

FORBES (Nov. 6, 2014), http://www.forbes.com/sites/jordanmaglich/2014/11/06/texas-man-ar
rested-for-4-5-million-bitcoin-ponzi-scheme/.

271. Id.
272. U.S. v. Faiella, 39 F. Supp. 3d 544, 545 (S.D.N.Y. 2014) (citing Shavers, 2013 WL

4028182, at *2) (finding that bitcoin qualifies as "money" or "funds" because it "can be easily
purchased in exchange for ordinary currency, acts as a denominator of value, and is used to
conduct financial transactions").
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intergovernmental organization or by agreement between two or more
countries."27 3 The Department of Treasury and the Financial Crimes
Enforcement Network (FinCEN) each define money similar to the
UCC.274 FinCEN's guidance defines currency (also referred to as "real"
currency) as "the coin and paper money of the United States or of any
other country that (i) is designated as legal tender and that (ii) circu-
lates and (iii) is customarily used and accepted as a medium of
exchange in the country of issuance."275

Black's Law Dictionary defines currency as coined money and
such bank-notes or other paper money that circulate from hand to
hand as a medium of exchange.2 7 6 On the other hand, money is a ge-
neric term, and its definition embraces every description of coin or
bank-notes recognized by common consent as a determinate value
fixed by governments.277 In reviewing the definitions of money and
currency, there is little significant distinction between the terms. Each
of the various definitions outlined above are 20th century regulatory
schemes. None of these definitions of money or currency contemplate
21st century digital currencies.

In contrast to the 20th century "real" currencies, "digital" cur-
rencies are a medium of exchange that operate like currencies in some
environments, but do not have all the attributes of real currency nor,
as outlined later in this paper, are digital currencies limited only to use
as a currency. In particular, digital currencies do not have legal tender
status in any jurisdiction. FinCEN's guidance addresses "convertible"
digital currency.278 FinCEN further concludes that digital currency
has "an equivalent value in real currency or acts as a substitute for
real currency."27 9 This equivalent value or role as a substitute appears
to be how FinCEN then concludes Bitcoin exchanges may be treated as
money transmitters, by virtue of acting as a substitute for real
currency.2

0

The lack of distinction between currency and money and the
classification of digital currencies as money are important to consider

273. U.C.C. §1-201(24) (2014).
274. Dep't of Treas. FinCEN Guidance FIN-2013-GO1 (Mar. 18, 2013), available at http:/

/www.FinCEN.gov/statutes regs/guidance/pdf/FIN-2013-GOO1.pdf [hereinafter FinCEN]
(releasing guidance on the application of FinCEN's regulations to persons administering,
exchanging, or using virtual currencies).

275. Id.
276. Currency Definition, BLACK'S LAW DICTIONARY (10th ed. 2014).
277. Money Definition, BLACK'S LAW DICTIONARY (10th ed. 2014).
278. FinCEN, supra note 274.

279. Id.
280. Id.
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when applying the Bank Secrecy Act and FinCEN regulations. Money
transmitters are subject to licensing to protect consumers and combat
money laundering.28 ' The USA Patriot Act makes it criminal to oper-
ate money transmittal businesses without a license.2 2 To be subject to
these laws, Bitcoin would necessarily need to be defined as currency or
money.2 3 The IRS concluded Bitcoin was property, not money or cur-
rency, however.2 4 Based upon the UCC definition of money and the
plain meaning of money and currency, a technical application would
suggest the lack of legal status or state backing prevents Bitcoin from
being defined as currency or money. However, a less technical applica-
tion of currency would suggest the defining characteristic is a medium
of exchange, regardless of its form and regardless of state backing or
legal status by a government. The innovative nature of digital curren-
cies would suggest consideration in revising the UCC definition of
money to include Bitcoin and other digital currencies.

If we assume for the sake of discussion that Bitcoin is a cur-
rency and, therefore, money, there is still an issue in applying the
money transmitter definition with the Bitcoin protocol. As a peer-to-
peer network, Bitcoin itself is not a money transmitter.2 5 As described
previously, the transactions are conducted by software without a third
party intermediary acting as a money transmitter.2 6 The Bitcoin pro-
tocol does not have a central organization or legal entity that can be
defined as a "money transmitter." This unique characteristic keeps the
peer-to-peer decentralized network outside the scope of the Bank Se-
crecy Act 2 17 and the USA Patriot Act.288 This is illustrative of how the
21st century Bitcoin protocol does not fit within the 20th century regu-
latory paradigm.

In January of 2014, FinCEN ruled with respect to how it would
classify Bitcoin miners and Bitcoin exchanges.2 9 First, with respect to
Bitcoin miners, FinCEN ruled that individuals mining or investing in

281. 18 U.S.C.A. § 1960 (2014).

282. USA Patriot Act of 2001 § 352 Pub. L. No. 107-56, 115 Stat 272 (2001) (codified as
amended at 18 U.S.C.A. § 1960 (2014)).

283. Id.; see also Daniel L. Glaser, Treasury's Work to Support Money Transmitters,
DEP'T OF TREAS. (Oct. 8, 2014), http://www.treasury.gov/connect/blog/Pages/Treasury%E2%
80%99s-Work-to-Support-Money-Transmitters.aspx.

284. I.R.S. Notice, supra note 255.

285. BRITO & CASTILLO, supra note 1, at 3-4.
286. Id. at 4.
287. 18 U.S.C.A. § 1960.
288. Section 352 of the USA PATRIOT ACT OF 2001, Pub. L. No. 107-56, 115 Stat 272

(2001) (codified as amended at 18 U.S.C.A. § 1960).
289. Application of FinCEN's Regulations to Virtual Currency Mining Operations, FED.

BANKING L. REP., 76-095 (C.C.H.) 76-101, 2012 WL 4437118 (Jan. 30, 2014).
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digital currencies for personal use and businesses that buy and sell
digital currencies purely as investment do not qualify as money trans-
mitters.290 On the other hand, FinCEN ruled that Bitcoin exchanges
and other digital currency exchanges would be required to register
with FinCEN and comply with money-laundering regulations, whether
exchanging legal tender or digital currency.291 This ruling conflicts
with the IRS ruling that Bitcoin is property.292 FinCEN applies
money-laundering regulations against Bitcoin exchanges as if they are
money transmitters, meaning FinCEN maintains that bitcoin is money
or digital currency. To hold otherwise would run the risk of losing the
ability to combat money laundering through Bitcoin and other digital
currencies. It is notable that, while FinCEN provided guidance that
Bitcoin is not considered legal tender, the operating Bitcoin exchanges
are nonetheless still classified by FinCEN as money transmitters sub-
ject to the Bank Secrecy Act, which was passed before the internet and
well before digital currencies existed.293 The money service regulations
are putting some Bitcoin exchanges out of business in this early
stage.294 On October 27, 2014, FinCEN issued two Administrative Rul-
ings clarifying that FinCen treats both Virtual Currency Trading
Platforms and Virtual Currency Payment Systems as money
transmitters.

295

The repercussions of the IRS guidance in the money-laundering
context were immediately felt. The attorneys for Ross Ulbricht imme-
diately filed a motion with the court regarding the money laundering
charge.296 Stating that Bitcoin was not a currency, Ulbricht's attorney
argued the money laundering charge must be dismissed.297

BitGo and BitPay are two companies leading the way as Bitcoin
money transmitters in addressing regulatory compliance man-
dates.298 Despite the IRS guidance, Will O'Brien, the CEO of BitGo,
asserts that his company complied all along with the ultimate findings

290. Id.

291. Id.
292. I.R.S. Notice, supra note 255.
293. Boring, supra note 257.
294. Id.
295. Virtual Currency Trading Platform Operator was Money Transmitter, Vol. 2014-

208 BANK DIGEST ONLINE, WL 5449501 (Oct. 28, 2014); Exchanger of Convertible Virtual
Currency was Money Transmitter, Vol. 2014-208 BANK DIGEST ONLINE, WL 5449501 (Oct.
28, 2014).

296. Tanaya Macheel, Ross Ulbricht's Attorney Cites IRS Guidance in Motion to Dismiss
Charges, COINDESK (Apr. 1, 2014), http://www.coindesk.com/ross-ulbricht-attorney-irs-guid
ance-motion-dismiss-charges/.

297. Id.
298. Boring, supra note 257.
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in the IRS guideline.299 According to O'Brien, the company's tax ac-
countant recommended implementation of a tax policy based upon the
expectation that the IRS would initially treat Bitcoin as property.300

BitPay, another payment processor, also maintained that their custom-
ers were fully prepared to comply with their tax obligations.3 0 1 Such
industry statements suggest that the IRS guideline may not be a sub-
stantial obstacle for the larger, well-funded companies. However,
smaller companies may face more challenging and detrimental compli-
ance costs.

At the state level, New York was one of the first states to start
investigating holding hearings on the Bitcoin protocol.3 0 2 The State of
New York has initiated a formal procedure to develop, license, and reg-
ulate digital currency exchanges in response to shady dealings such as
the collapse of Tokyo's major bitcoin exchange, MtGox.30 3 New York's
Superintendent of Financial Services for the New York State Depart-
ment of Financial Services (NYDFS), Benjamin Lawsky, soon issued a
public order notifying the industry that New York was accepting appli-
cations for digital currency exchanges in connection with its licensing
objectives.304 The NYDFS indicated that the order seeking applications
was precipitated by the perceived need for stricter oversight of digital
currency firms in light of the growing publicity of the Mt. Gox
scandal.

3 0 5

On July 14, 2014, Lawsky and the NYDFS issued a proposed
"BitLicense" regulatory scheme for digital currencies operating in the
New York area and sought public comment, sending the Bitcoin indus-
try into rapid response mode.306 The proposed rules "contain consumer
protection, anti-money laundering compliance, and cyber security rules
tailored for digital currency firms.'30 7 The industry response was
mixed. Jerry Brito's initial reaction was that "whether the industry
likes it or not, states will want to license and regulate" digital curren-

299. Id.
300. Id.
301. Id.
302. Jerin Mathew, Bitcoin Exchanges to be Regulated by New York's Lawsky, INT'L Bus.

TIMES (Mar. 12, 2014), http://www.ibtimes.co.uk/bitcoin-exchanges-be-regulated-by-new-
yorks-lawsky-1439940.

303. Id.
304. Id.
305. Id.
306. Press Release, NY Dep't of Fin. Serv., NY DFS Releases Proposed Bitlicense Regu-

latory Framework for Virtual Currency Firms (July 17, 2014), available at http://www
.dfs.ny.gov/about/press2014/pr1407171.html.

307. Id.
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cies and "New York has engaged in a thoughtful process and the
proposed rules" are a step in the right direction.308 Having said that,
Brito acknowledges room for clarity and improvement and the com-
ment period provides the industry an opportunity to address the scope
of the regulation.3 0 9 However, some reacted less favorably.3 10

Circle, a digital currency company, suggested the BitLicense as
initially proposed would make it impossible and illegal for the company
to provide services to its customers in New York and might force Circle
to block New York residents from using Circle services.31' Nonetheless,
Circle is realistic in understanding that some form of regulation for
consumer protection is unavoidable and required for advancing the in-
dustry, though Circle maintains the proposed BitLicense makes
matters worse, not better.31 2 Among the chief contentions are lack of
clarity, lack of consistency, lack of an on ramp, lack of agility, and elim-
ination of consumer protection.313

The lack of clarity in definitions leads to an overreaching and
vague understanding of the application of the BitLicense to various
Bitcoin ventures without regard to the various industry ventures.31 4 At
the same time, the BitLicense proposal is technically specific and not
flexible to allow for the evolution of the block chain technology.315 With
respect to new ventures and innovation, the BitLicense has a "lack of
an on ramp" for new startups and the evolution of the emerging block
chain applications.3 1 6 Lawsky has addressed this concern and has sug-
gested the NYDFS is working to address this concern in the revised
regulations to be issued after the comment period.3 17 Similarly, the
overly strict regulations inhibit innovative product development, as

308. Jerry Brito, New York's Financial Regulator Releases a Draft of 'BitLicense' for
Bitcoin Businesses. Here are my Initial Thoughts, THE TECHNOLOGY LIBERATION FRONT (July
17, 2014), http://techliberation.com/2014/07/17/new-yorks-financial-regulator-releases-a-
draft-of-bitlicense-for-bitcoin-businesses-here-are-my-initial-thoughts/.

309. Id.
310. Jon Southurst, Industry Reactions to New York's BitLicense Proposal, COINDESK

(Aug. 10, 2014), http://www.coindesk.com/new-york-bitlicense-views-inside-bitcoin-indus-
try/.

311. Sean Neville, Hammering on the BitLicense, MEDIUM (Aug. 13, 2014), https://me
dium.conm@psneville/hammering-on-the-bitlicense-d00a8 le4f5c0.

312. Id.
313. Id.
314. Id.
315. Id.
316. Id.
317. Jon Southurst, Lawsky: BitLicense May Exempt Non-Financial Blockchain

Projects, COINDESK (Nov. 4, 2014), http://www.coindesk.comlawsky-non-financial-block-
chain-projects-exempt-current-bitlicense/.
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well as new funding and security innovations.3 1 To encourage venture
capital interest, the regulatory environment must not impose a set of
rules that allow for only the few well-funded companies to comply and
prohibit further growth among less-funded startups.3 19 It is important
for consumers to have a diverse internet of money rather than a one
company monopoly of money.320

Finally, and most importantly, Circle maintains that requiring
such an expensive, time-consuming, and ineffective collection of con-
sumer information threatens consumer privacy while failing to
substantially address the bad actors and unscrupulous companies in-
volved in money laundering.321 Circle suggests the need to study the
overall regulatory cost and privacy risk associated with the collection
of consumer data versus the benefits in addressing money laundering
activities before imposing such wide ranging requirements.322

The Bitcoin Foundation also provided comments on the pro-
posed BitLicense regulation.3 23 The Bitcoin Foundation's primary
concern is the "technology-specific character" of the BitLicense propo-
sal.324 Financial services are the same from a consumer's perspective
and technology specific regulations would hamper competition with
traditional financial firms, harming consumers by hampering the im-
provement and cost reduction realized by the innovative technology.325

Texas Representative Steve Stockman said the New York Department
of Financial Services BitLicense is oppressive for small businesses and
is a "banker's dream come true.' 326 Stockman maintains that the regu-
lations fail to help small companies and instead act as a "protective
hedge" around banks.327

In contrast, the Texas Department of Banking released a super-
visory memorandum outlining its regulatory stance on digital
currencies within the guidelines set by the Texas Money Services Act

318. Neville, supra note 311.

319. Id.

320. Id.
321. Id.
322. Mathew, supra note 302.
323. Letter from Jim Harper, Global Policy Counsel, The Bitcoin Found., to Benjamin

M. Lawsky, Super. of Fin. Servs., New York Dep't of Fin. Servs. (Oct. 8, 2014), available at
https://bitcoinfoundation.org/wp-content/uploads/2014/10/2014-10-08-Bitcoin-Foundation-
Comment-on-NYDFS-BitLicense-Proposal.pdf.

324. Id. at 1.
325. Id. at 1-2.
326. David Smith, Overstock, Free Processing and Oppressive Regulations Highlight

Bitcoin's Week, YAHOO FINANCE (Aug. 1, 2014), http://finance.yahoo.comnnews/overstock-
free-processing-oppressive-regulations- 184208460.html.

327. Id.
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and concluded digital currencies are not money and exchanging digital
currency for sovereign currency is not currency exchange under the
Texas Finance Code.328 In Texas, digital currencies are not recognized
as legal tender for three reasons: they lack backing from an institution
like a central bank, do not have intrinsic value, and do not carry any
guarantees of redemption.3 2 9 In addition, four other states, Colorado,
New Mexico, New Hampshire and California, appear to be taking more
cautioned approaches to Bitcoin and other digital currencies.330

The focus on the money transmitter function is the logical place
to begin and where much of the initial regulatory focus is falling. From
a law enforcement point of view, the Bitcoin exchanges offer the key to
unlocking the identities of suspicious transaction patterns of public
Bitcoin addresses. According to Lawsky, Mt. Gox and other firms sus-
pected in shady transactions illustrate a compelling need to strengthen
government oversight of the digital currency exchanges and establish
strong consumer protection, improved cyber security, and adherence to
anti-money laundering statutes.331

While there is clearly a need and room for regulatory oversight,
regulators should look to minimize the regulatory burdens upon the
emerging technology and cautiously monitor the effectiveness of the
Bitcoin protocols' self-regulatory functions. As Brito and Castillo write,
the consideration for how to best regulate this emerging technology is
for regulators to take caution to narrowly tailor regulations to avoid
hindering the promising potential of this innovative financial proto-
col.3 32 Such an approach provides the freedom for innovation and the
development of disruptive technologies and progressive improvement
in online commerce. As with the internet, and as technology teaches
repeatedly, while we may learn to understand how to use technology,
we often do not realize the implications of its use down the road.33 3

328. Charles G. Cooper, Tex. Banking Comm'r., Regulatory Treatment of Virtual Cur-
rencies Under the Texas Money Services Act, Supervisory Memorandum -1037, TEx. DEPT.

OF BANKING 2 (Apr. 3, 2014), http://www.dob.texas.gov/public/uploads/files/consumer-infor
mation/sm1037.pdf.

329. Stan Higgins, New Texas Memorandum Outlines Initial Bitcoin Exchange Guide-
lines, COINDESK (Apr. 3, 2014), http://www.coindesk.comnnew-texas-memorandum-outlines-
initial-bitcoin-exchange-guidelines/.

330. Daniel Cawrey, 5 US States Poised to Promote Bitcoin-Friendly Regulation,
COINDESK (Aug. 31, 2014), http://www.coindesk.com/5-us-states-poised-promote-bitcoin-
friendly-regulation/.

331. Mathew, supra note 302.
332. BRITO & CASTILLO, supra note 1, at 2.
333. See generally KRIS RIVENBURGH, THE BITCOIN BOOK: SOLVING THE MYSTERIOUS

DIGITIAL CURRENCY You DON'T UNDERSTAND (2014).
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An interesting new distinction arises in the context of Second
Life and its different application of digital currency, which is informa-
tive.334 The in-game currency (Linden dollars) is freely traded on the
LindeX.335 The question then becomes whether in-game transactions
should be taxed.3 3 6 As one might expect, there is little guidance on this
issue and the most reasonable answer seems to be that there is no tax-
able income until you translate into dollars or something equivalent.3 3 7

Singapore has developed a taxing scheme that addresses this.33s The
Inland Revenue Authority of Singapore has promulgated the most de-
veloped tax policy related to digital currencies in clear and concise
guidelines.3 3 9 The Singapore tax policy is as follows: (1) if you make
money through commercial transactions by selling goods, the revenue
is taxed as income tax; (2) if you make money through investments,
capital gains are taxed at the current capital gains rate of zero percent;
(3) if you buy or sell bitcoins with dollars or pay for services with
bitcoin, transactions involving real money or services are taxable; and
(4) if there are no real world goods or services, then the transaction is
not taxable (i.e. purchasing virtual clothing for avatar with bitcoin).3 4

0

This dual and competing regulation of Bitcoin is confusing and
has a negative effect on the growth of Bitcoin as a world currency, thus
taking away from the promising services Bitcoin has to offer to some of
the most disenfranchised members of financial society.341 The dynamic
nature of digital currencies is just the beginning of the regulatory chal-
lenges for Bitcoin, as multiple regulatory agencies are looking to
oversee digital currencies, including the Department of Justice,
FINRA, CFTC, FTC, and the SEC.3 42 A substantial number of those in
the Bitcoin industry do not like the idea of centralized advocacy, but a
unified voice from the Bitcoin community is important to achieve regu-
latory goals that advance Bitcoin and other digital currencies.3 43 While
these industry leaders are eager to contribute to the U.S. regulatory

334. See LIDEN LABS, http://www.lindenlab.comnproducts/second-life (last visited May
30, 2015).

335. Id.
336. Reilly, supra note 261.
337. Id.
338. David Moskowitz, Singapore Tax Authorities (IRAS) Recognize Bitcoin and Gives

Guidance, COIN REPUBLIC (Jan. 8, 2014), http://coinrepublic.comnsingapore-tax-authorities-
iras-recognize-bitcoin-and-gives-guidance/.

339. Id.
340. Id.
341. Boring, supra note 257.
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regime, Bitcoin can regulate itself. As Will O'Brien points out, "the nice
thing about the Blockchain is that you can easily get a record of every
transaction you've ever made."344 Bitcoin was created with security in
mind.345 The Block chain is Bitcoin's public ledger that records every
transaction in the Bitcoin economy.3 46 Analog channels, such as cash,
provide greater anonymity for criminals to route illicit activity than
Bitcoin.3 47 Additionally, the industry already created a self-regulating
organization, Digital Asset Transfer Authority or "DATA," which es-
tablishes best practices and consumer protection initiatives for digital
asset companies.348

B. New Regulatory Paradigm for Digital Currencies

It is incumbent upon today's policymakers to seize the rare op-
portunity presented by the Bitcoin technology to develop regulatory
policy working in harmony with emerging technology. Bitcoin presents
an opportunity to transform regulatory policy and develop and imple-
ment a public policy framework that builds a synergistic relationship
with government to more effectively regulate 21st century technology.

The idea of an alternate currency is not new. In a 1999 inter-
view, Milton Friedman concluded that the internet was going to be one
of the major forces providing for the reduction of the role of govern-
ment.349 According to Friedman, one of the missing components of a
fully functioning internet was the creation of a reliable currency and
payment system, where one internet user can transfer to another in-
ternet user, whether the two internet users know each other or not, as
with many every day cash transactions.3 5 0 Friedman predicted digital
currencies would develop on the Internet and make it even easier for
people to transact thereon.351 He also acknowledged the negative im-
pact of allowing people with a propensity to engage in illegal
transactions an easier way to transact business.352

Bitcoin technology offers an opportunity for government to more
effectively regulate commerce and many other public policy areas.

344. Id.
345. Id.
346. Boring, supra note 257.
347. Id.
348. Id.
349. Steve H. Hanke, Friedman and Hanke on Bitcoin, CATO INST. (Feb. 20, 2014), http:/

/www.cato.org/blog/friedman-hanke-bitcoin?gclid=CMfyvbuN370CFUpnOgod UMAjw.
350. Id.
351. Id.
352. Id.
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Chris Brummer, speaking about Bitcoin at the Atlantic Council on
April 11, 2014, suggested that an initial question is the proper role of
regulatory agencies . 3 Brummer explained that Bitcoin, instead of a
centralized, democratized transaction process, is a market-based infor-
mation system and such characteristics are very different from any
payment system to date.3 5 4 Bitcoin is generated by software and it is
given value backed by faith.355 Digital communities give it value, not
nation communities, which is a 21st century phenomenon.35 6 Brummer
states that this rising phenomenon, combined with growing interna-
tional skepticism of monetary systems, raises signification questions
regarding the role of regulators.3 5 7 The conundrum for regulators
comes back to the application of modern characterizations .3 5 Bitcoin
more and more seems to be its own category, encompassing the charac-
teristics of a commodity, a currency, an investment or security, a
payment system, and, probably least of all, an asset or property. Kevin
Houk, a researcher and developer with Blockchain.info and a Bitcoin
miner, agrees that no one yet knows how to define Bitcoin. It is having
an identity crisis, and this reality is very likely that Bitcoin is all of
these things and that that makes it its own thing.35 9

According to Brummer, the property definition issued in the
IRS guidance is "weird" since property does not usually have the char-
acter of anonymity like Bitcoin does.3 60 Quite the contrary, the U.S
legal system has extensive case law and statutes dealing with owner-
ship and property rights.3 61 Brummer points out that how
governments answer this question determines who is in charge.3 62

Who is in charge no doubt determines the traditional regulatory
scheme to be applied. The question of who is in charge is further com-
plicated by the international aspect of the boundless characteristic of
Bitcoin. The end conclusion may well be one that leads to confusion,
overlap, and inconsistency. Brummer concludes that at this point, it is

353. ATLANTIC COUNCIL, supra note 75 (noting that Brummer is a law professor at Ge-
orgetown University and Project Director of the Transatlantic Finance Initiative and C.
Boyden Gray Fellow on Finance and Growth for the Global Business and Economics Pro-
gram of the Atlantic Council).
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too early to formulate responses because it remains unclear how
Bitcoin will be defined and who will be in charge.363

Government officials and public policymakers should be en-
couraged to take a step back and assess Bitcoin from a larger
perspective than one agency. This larger perspective should first begin
in the legislature, where a step back and broad overview can lead to a
21st century solution that encompasses all that Bitcoin entails. To
date, agencies have demonstrated the understandable propensity to
define Bitcoin within the context of their narrow mandate. The IRS
views Bitcoin as property because that is the best definition for gener-
ating maximum tax revenue 64 FinCEN has defined Bitcoin as
currency to ensure Bitcoin falls under the money laundering statues
and enable FinCEN to pursue those engaging in money laundering
through Bitcoin.365 The SEC persuaded a district court to define
Bitcoin as currency in order to establish the purchase of investments
and its jurisdiction of the sale of securities in a Ponzi scheme funded by
Bitcoin.3

66

The Federal Trade Commission ("FTC") may be on the leading
edge of an innovative paradigm. The FTC, over the last ten to twenty
years, has seen its share of transformative technologies and has grap-
pled with the issues emerging from innovative technology.3 67 On
Friday, November 1, 2013, FTC Commissioner Maureen Ohlhausen, in
a discussion on privacy, raised innovative ideas on how regulators
should address new internet technologies such as Bitcoin.368

Ohlhausen stated that self-regulation is an important way to offer con-
sumers additional privacy choices.3 69 More important to the Bitcoin
policy question, she maintains that the commission support nimble
regulations that support self-regulation by the industry where it pro-
motes innovative progress within the industry and bring greater
benefits to consumers.370 Self-regulation provides an interesting and

363. Id.
364. See I.R.S. Notice, supra note 255.
365. See FinCEN, supra note 274 and accompanying text; The Patriot Act § 352 and

accompanying text.
366. Shavers, 2013 Fed. Sec. L. Rep. (CCH) 97,596.
367. Interview by online contributors with Maureen K. Ohlhausen, Commissioner, Red-

dit: Ask Me Almost Anything About Online Privacy, F.T.C. (Nov. 1, 2013), available at
https://www.ftc.gov/sites/default/files/documents/public statements/reddit-amaa-online-pri
vacy/13110 lredditonlineprivacy.pdf.

368. Id.
369. Id.
370. Id. ("[T]he best self-regulatory programs are nimble, keeping pace with rapid

changes in technology and business practices in ways legislation and regulation cannot. The
Commission has long supported industry self-regulation as an efficient way of securing con-
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powerful policy foundation for moving forward. Self-regulation, by har-
nessing the power of the block chain technology, provides initial
direction towards developing a 21st century self-regulatory scheme to
regulate Bitcoin into the future and transform the way governments
regulate.

It has been asserted that there are no countries in the world
seemingly well prepared for the rising digital era.371 Of course, govern-
ment preparedness is critical to effectively meet the 21st century
challenges to unleash the full potential of information for our soci-
ety.37 2 In developing the necessary technological infrastructures and
the legal, economic, and societal institutions necessary to ensure the
digital age is successful, part of the answer is clearly emerging: the
digital age needs trustworthy, transparent, open, and participatory
systems that are compatible with important values.37 3 The financial
sector, traditionally the domain of banks, is facing increasing competi-
tion from non-traditional financing sources, which have developed
algorithmic trading platforms such as Bitcoin.3 7

4 Bitcoin enables the
development of a self-regulating system through real-time world-wide
measurements and search engines.375 Digital literacy and good educa-
tion will be more important than ever.37 6 With the emerging "Internet
of Things" and participatory information platforms, the digital revolu-
tion is on the verge of unleashing the power of information, turning the
digital society into an equal opportunity for all of the world's
citizens.377

As the power of information flourishes, the risk of crises in-
creases, and when such a crisis occurs, the government typically
intervenes if there is a perceived need to protect the public interest.378

To avoid a regulation by crisis, the Bitcoin industry needs to self-regu-
late in very transparent and consistent ways, providing leadership for

sumer benefits and promoting a robust and competitive marketplace. Voluntary codes of
conduct and industry-led enforcement are particularly appropriate in dynamic sectors of the
economy where traditional regulation may stifle innovation and slow growth.").

371. Dirk Helbing, What the Digital Revolution Means for Us, ETH ZURICH - DEP'T OF

HUMAN., SOC. & POL. ScI. (GESS) 5 (Sept. 3, 2014), http://papers.ssrn.conmsol3/papers.cfm?
abstract id=2490894.
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378. Ed Moy, Bitcoin and Regulation 101, MONEYNEWS (Mar. 07, 2014), http://www

.moneynews.com/Ed-Moy/Bitcoin-regulation-currency-government/2014/03/07/id/5566141.
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the government to follow. 3 7 9 The alternative is for government to im-
pose reactionary solutions to crises and promulgate laws and
regulations severely hampering Bitcoin and other digital currencies
from realizing its full potential.38 0 In a dynamic world, self-regulation
can be developed through the block chain by utilizing feedback loops
enabling systems to adapt in real time with flexibility to conditions and
needs.38 ' With real time data and the application of cybernetics (i.e.
control theory) and complexity theory, Adam Smith's 300-year-old in-
visible hand vision is feasible in a rapidly changing world.3 2 Software
coupled with real-time data makes it feasible to create resilient social
and economic order through self-organization, self-regulation, and self-
governance. 383

Brummer concludes by reiterating the central thesis of this
Bitcoin policy discussion, that each regulatory branch is looking at
Bitcoin from the nation state model and Bitcoin simply does not fit
within this model.38 4 With respect to the nation state model, Hans
Morgenthau had the foresight to declare thirty-five years ago that
emerging technology renders the nation state obsolete as a political or-
ganization because the nation state is less and less capable of
functioning as a basic political organization to protect citizens and
their way of life.3 15 The scope of the technological advancement repre-
sented by Bitcoin suggests Bitcoin is deserving of the development of
this elusive new paradigm, a 21st century regulatory scheme.3 6 Houk
suggest that if government falls short of the innovative regulatory
structure necessary to optimize the transformative value of Bitcoin
and adopts policies that attempt to restrain its progress, Bitcoin can
function without government.3 17 He concludes that Bitcoin's indepen-
dence from state control makes it a moot point for government to ban
anything related to Bitcoin.388

In conclusion, Brummer suggests that the Bitcoin community
must take a regulatory scheme that works for Bitcoin directly to Con-

379. Id.
380. Id.
381. Helbing, supra note 371.
382. Id.
383. Id.
384. ATLANTIC COUNCIL, supra note 75.
385. Jayantha Dhanapala, Globalization and the Nation State, THE COLO. J. OF INT'L

ENVTL. L. & POL'Y (Apr. 7, 2001), http://www.un.org/disarmament/HoomePage/HR/docs/2001/
2001Apr07 Colorado.pdf.
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gress .3 9 Congress will not effectively regulate something it does not
understand, nor should it be expected to do so. Bitcoin provides new
life to age old problems like the sale of illegal narcotics and other illicit
activities that must be addressed and new regulatory solutions and
methods are critical to ensure Bitcoin is sustainable.3 90 The key to opti-
mal regulation and the solution to the difficult questions related to
Bitcoin is the transparency of the block chain and can be discovered by
shining light on the issues and solutions. The Bitcoin community will
be much better served by fully engaging in policy making and actively
seeking to develop a regulatory scheme as innovative and transforma-
tive as the Bitcoin technology, itself.

CONCLUSION

The future of Bitcoin significantly relies upon regulatory out-
comes. The power of Bitcoin and the innovative platform for building
more and more applications suggests Bitcoin may evolve into an un-
paralleled payment system not previously contemplated. Bitcoin
demands a new paradigm, a 21st century approach acknowledging that
the Bitcoin technology encompasses many traditional components in
one new technology. This is the challenge for the industry, policymak-
ers, and all interested parties to this innovative technology. To this
end, regardless of how extensive or limited a role bitcoin plays in trans-
forming internet commerce and social interaction, according to Houck,
one thing is certain, the greatest gift of Bitcoin is the block chain and
the future is block chain.391 Over the last fifteen years, multiple tasks
have consolidated into one common device: smartphones. In the next
ten to fifteen years, the Bitcoin technology may transform our cur-
rency, payment systems, contracts, voting, public records, and internet
security into one common technology: smartmoney. With innovative
governing, a new 21st century regulatory framework may also emerge
and the world will be the double benefactors of yet another new innova-
tion: smartgovernment.

389. Id.
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