






2016 CHANGINGWINDSAND RISINGTIDES

II. FLORIDA'S EXISTING LEGAL FRAMEWORK

A. RegulatingBeachBuilding with the Beachand Shore
PreservationAct

299

Florida's constitution, as well as common law, identifies
beachesandlandsubmergedbelow coastalwatersastwo typesof land
held "for all the people"by the Stateof Florida as sovereign.P"These
"sovereignsubmergedlands"below the meanhigh waterline areheld
in "public trust for the benefitof all the citizensof the State."114Flor
ida's public trust doctrine "declaresthat Florida's beachsovereignty
landsmustbe accessibleto the public."115

With this in mind anddeclaringthat "[b]eacherosionis a seri
ous menaceto the economyand generalwelfare of the people"116 of
Florida, the BeachandShorePreservationAct (BSPA) was createdin
1961for "beachrestorationandnourishmentprojects."117The Act re
quires coastalconstructionpermits for any constructionor physical
activity undertakenspecificallyfor shoreprotectionpurposesincluding
"artificial nourishment,inlet sedimentbypassing,excavationor main
tenancedredgingof inlet channels,or other depositionor removal of
beachmaterial."118The intent of the BSPA is "the regulationof con
struction, reconstruction, and other physical improvements on
waterfront properties,"119and to provide funding for renourishment
projectson beachesthathavebeenidentifiedby the stateas"critically
eroded."120

113. SeeWaltonCty., 998 So. 2dat 1110;accord FLA. CONST.art. X, § 11; Phillips Petro
leum Co. v. Mississippi,484 U.S. 469, 480 (1988); Whetstonev. City of St. Augustine,No.
CAI2-686, 2014WL 5018672,at *5 (Fla. Cir. Ct. Sep.11, 2014),affd, No. 5DI4-3628,2016
WL 542870(Fla. Dist. Ct. App. Feb. 12, 2016).

114. City ofW. PalmBeachv. Bd. ofTrs. of theInternalImprovementTr. Fund,746So.
2d 1085, 1089 (Fla. 1999).

115. City of DaytonaBeachShoresv. State,483 So.2d 405, 408 (Fla. 1985).
116. FLA.STAT. § 161.088(2016).
117. [d. FLA. STAT. § 161.011(2016); see alsoMichael Van Sickler, RanksofModerate

RepublicansShrinkwith Sen.DennisJonesLeavingAfter32 Years,TAMPA BAY TIMES, (Feb.
28, 2012), http://www.tampabay.com/news/politics/legislature/ranks-of-moderate-republi
cans-shrink-with-sen-dennis-jones-leaving-after/1217508.The Act was re-named the
DennisL. JonesBeachandShorePreservationAct in 2012in honorof a careerstateSena
tor who steppeddown due to term limits, but this paperrefers to the "Beach and Shore
PreservationAct" for brevity. "Jonesearnedthe nickname'Sandman'becauseof his efforts
to replenish[Florida'sbeaches].He helpedcreatea fund in 1998for their upkeepthatnow
receivesabout$20 million a yearfrom statetaxes."

118. FLA.STAT. § 161.041(1)(2016).
119. SandKey Assocs.,Ltd., 512 So. 2dat 938.
120. FLA.STAT. § 161.088(2016).
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State and federal permits are required for beach nourishment
projects in Florida.P! Because beach nourishment projects affect the
sovereign submerged lands as described above, a ''joint coastal permit"
is required.P- Before a permit is issued, beach nourishment studies
must be conducted, which consider many factors, including:

(1) benthic and hardbottom communities in the fill and borrow ar
eas, and the likelihood of such communities reestablishing
themselves after construction; (2) compatibility of the borrow mate
rial with the existing beach sediments; (3) the silt-clay ratios in the
proposed borrow material, which is related directly to turbidity
problems during and after construction; (4) the proposed frequency
for future renourishment to maintain the nourished beach; (5) the
effect of borrow site dredging on nearby shorelines; and (6) effects
on sea turtle and shorebird nesting periods.F"

B. Alternative Funding: Beach and Shore Preservation Districts
and the Land Acquisition Trust Fund

For local municipalities that desire more control in both tax
funding and implementation of beach building projects, Part II of the
Beach and Shore Preservation AcF24 includes legislation enabling any
county in the state to enact a special taxing district to "initiate and
carryon such studies and investigations as may be necessary to plan a
logical and suitable program for comprehensive beach and shore pres
ervation."125 At least three of these taxing districts are known by the
author to exist in Florida: the St. Lucie County Erosion District.F" the
Town of Jupiter Island Beach Protection District.P? and the Captiva
Erosion Prevention District (CEPD).128 The districts were established
in 1967,129 1982,130 and 2000,131 respectively. Once established, these

121. Patrick W. Krechowski, Coastal Construction and Beach Nourishment in the New
Climate, CLIMATE CHANGE IMPACTS ON OCEAN AND COASTAL LAW: U.S. AND INTERNATIONAL
PERSPECTIVES 452 (Randall S. Abate ed., 2015).

122. FLA. STAT. § 161.055(1) (2016); FLA. ADMIN. CODE ANN. r. 62B-49 (2016).
123. Krechowski, supra note 121, at 452-53.
124. FLA. STAT. §§ 161.25-.45 (2016).
125. FLA. STAT. § 161.28 (2016).
126. Erosion District, ST. LUCIE CTY., FLA., http://www.stlucieco.gov/departments-ser

vices/a-z/mosquito-control-coastal-management-services/erosion-district (last visited Dec.
29,2016).

127. Beach Protection, supra note 84.
128. CAPTIVA EROSION PREVENTION DIST., http://mycepd.comJ (last visited Dec. 29, 2016).
129. Erosion District, supra note 126.
130. Beach Protection, supra note 84.
131. FLA. STAT. § 161.32 (2000).
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districts act as "public bodies" of the state.l32 Using the CEPD as an
example, it "provides beach erosion control and preservation activities
for the protection, preservation and restoration of Captiva's sandy
beach"133 and specifically allows more localized control to "be proac
tive" with "ample lead time to optimize financing, enhance competitive
bidding and manage a well-planned [sic] implementation ... to deliver
the very best project, at the best price, for Captivans."134

A beach and shore preservation district "may levy upon all taxa
ble property within each district an ad valorem benefits tax in any
amount necessary to meet the requirements of the program but not
exceeding the reasonable ability of the district to pay."135 For example,
the CEPD used a 0.3053-millage ad valorem property tax to pay for the
administrative costs of the program. 136 A unique feature of these spe
cial taxing districts is that they allow the properties to be taxed "in
proportion to benefits said property will receive as determined by the
most recent economic analysis of the program."137 This implies that
benefits from beach renourishment, such as increased economic reve
nue from tourism related to the new wider beaches or protection from
property damage, will be considered when setting the millage rate of
the tax.138 The millage can even be adjusted based on type of property
because general and specific benefits are considered in relation to
whether the benefit applies to the whole district or if it applies "to
groups of specific properties."139 This is exactly what the CEPD does in
Captiva, as they have two tax types, the annual ad valorem tax, and a
non-ad valorem special tax that is used when beach nourishment is
needed.w? The last time the CEPD performed beach nourishment was
in 2013 and they did this without receiving federal funding as it was

132. FLA. STAT. § 161.31(1) (2000).
133. CAPTIVA EROSION PREVENTION DIST., supra note 128.
134. CAPTIVA EROSION PREVENTION DIST., BEACH NOURISHMENT REFERENDUM PASSES BY

WIDE MARGIN 2 (2010), http://mycepd.com/docs/articles/146/11-4-2010BeachBriefs.pdf.
135. FLA. STAT. § 161.37(1) (2000).
136. CAPTIVA EROSION PREVENTION DIST., ANNUAL FINANCIAL REPORT 25 (2015), http://

www.myflorida.com/audgen/pages/specialdistricts_efile%20rpts/2015%20captiva%20ero
sion%20prevention%20distriet.pdf.

137. FLA. STAT. § 161.37(2) (2000); see also FLA. STAT. § 161.29 (2000).
138. "Millage rate" is defined "as the rate of taxation expressed as thousandths of a

dollar per dollar... [AJ mill is one tenth of one percent and ten mills is the equivalent of a
one percent tax rate. Millage rates are multiplied by the taxable value of property to deter
mine the property tax." Pamela M. Dubov, Comment, Circumventing the Florida
Constitution: Property Taxes and Special Assessments, Today's Illusory Distinction, 30 Stet
son L. Rev. 1469, 1472 n.22 (2001).

139. FLA. STAT. § 161.37(2) (2000).
140. Telephone Interview with John Bralove, CEPD Assistant to the Administrator,

Captiva Erosion Prevention District (Apr. 9, 2015).
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determined that they were ineligible.w- The CEPD uses an engineer
and an economist to assess different rates for the special tax on prop
erty owners, using several criteria including: a storm protection benefit
that is scaled for beachfront property; a recreation benefit that applies
to all property owners; criteria based on individual property value; and
finally criteria based on beach "hot spots" where erosion is worse than
in other areas, using a comprehensive survey from an engineer.v-?

Florida uses the Beach Management Funding Assistance Pro
gram, which was established in 1986 "for the purpose of working in
concert with local, state and federal governmental entities to achieve
the protection, preservation and restoration of the coastal sandy beach
resources of the state."143 Historically, "funding [for beach nourish
ment] came from a $30 million doc stamp fund that has since been
eliminated and absorbed into the Amendment 1 revenue stream."144

Recently there has been discussion in the media145 and within
the major beach restoration lobbying group, the Florida Shore & Beach
Preservation Association (FSBPA),146 about using funds from the re
cently passed Amendment 1147 for beach renourishment projects. This
constitutional amendment, called the Land Acquisition Trust Fund,
was advertised during the recent public election as a fund for the ac
quisition of land for environmental preservation, and it states:

Funds . . . shall be expended only for the following purposes: As
provided by law, to finance or refinance: the acquisition and im
provement of land, water areas, and related property interests,

141. Id. (noting that the CEPD did receive assistance from the State of Florida and Lee
County).

142. Id.
143. Beach Management Funding Assistance (BMFA) Program, FLA. DEP'T. OF ENVTL.

PROT., http://www.dep.state.fl.us/beaches/programs/becp (last updated June 27, 2016).
144. Bob McClure, Amendment 1 Changes Beach Nourishment Funding, TAMPA BAY

NEWSPAPERS (Apr. 3, 2015), http://www.tbnweekly.comlcontent_articles/040315_pco-02.txt.
145. Id.; Dave Berman, South Beaches Renourishment Planned in Wake of Matthew,

Florida Today (Dec. 24, 2016), http://www.floridatoday.comlstory/news/local/environmentl
2016/12/23/south-beaches-renourishment-planned-wake-hurricane/95058288/ (County
Commissioner Tobia debates using Amendment 1 funds to "put some sand in front of multi
million-dollar houses."); Tony Marrero, Calls Grow Louder for Lawmakers to Use
Amendment 1 Money for Beach Repair, TAMPA BAY TIMES (Jan. 19, 2015), http://www
.tampabay.comlnews/environmentlcalls-grow-louder-for-lawmakers-to-use-amendment-1
money-for-beach-repair/2214245; Jim Ash, Amendment 1 Framework Almost Done, WUSF
NEWS (Mar. 16, 2015), http://wusfnews.wusf.usf.edulpostlamendment-1-framework-almost
done.

146. Debbie Flack, Governmental Update: It's That Time Again, J. FLA. SHORE & BEACH
PRESERVATION Ass'x, (Jan./Feb. 2015), at 1-4, http://docplayer.netl3649779-Shoreline-gov
ernmental-update-it-s-that-time-again-by-debbie-flack-inside-this-edition-fsbpa-the-econo
mics-of-beaches-link.html.

147. Placed on Florida's November 4, 2014 ballot. Now FLA. CaNsT. art. X, § 28.
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including conservation easements, and resources for conservation
lands including wetlands, forests, and fish and wildlife habitat, ...
[and] beaches and shores.148

While special interest groups such as the FSBPA interpret this
language as a blank check for more beach nourishment through "im
provement" of beaches, it seems that a more cost effective and long
term strategy would be to use the plain language of the Land Acquisi
tion Trust Fund to "acquire" land on Florida's beaches and shores, not
to create land that will erode away.

C. The Beach and Shore Preservation Act's
"Climate Change" Gag Order

The BSPA was not drafted, nor has it been updated, to antici
pate climate change or sea-level rise.149 The Act only points to "climate
change"150 as one of many topic options for third-party research reports
for the Florida Oceans and Coastal Council, which was created in 2005
under the Oceans and Coastal Resources Act. 151 The Florida Oceans
and Coastal Council followed this statutory option in 2009 when it
drafted a report entitled Climate Change and Sea-Level Rise in Flor
ida: An Update of the Effects of Climate Change on Florida's Ocean
and Coastal Resources.P> This report states that sea-level rise is a fac
tual reality and that it will continue to rise for centuries, regardless of
human intervention.P" Broadly speaking, the report states that sea
level rise will be the driver for increased flooding, heightened storm

148. FLA. CONST. art. X, § 28(b)(1) (2014).
149. Other than one mention in FLA. STAT. § 161.74(2)(k), a search through the text of

all of Chapter 161 does not reveal the words "climate change" or "sea-level rise." The Author
conducted the majority of the research and editing to this Article prior to enactment of The
Peril of Flood Act in May 2015. Although not Chapter 161, that Act is incorporated into
FLA. STAT. § 163.3178(2)(£) (2016), and creates an obligation for local governments to evalu
ate and amend their comprehensive redevelopment plans to address "inappropriate and
unsafe development in the coastal areas" and other issues associated with "the related im
pacts of sea-level rise." FLA. STAT. § 163.3178(2)(f)(l). The Act generally supports the
principles discussed in this Article, such as coastal retreat. See FLA. STAT.
§ 163.3178(2)(£)(2) ("removal of coastal real property from flood zone designations"). As of
February 2017, the City of Tampa is just one example of a local municipality taking action
to address this new law. See Sea Level Rise Vulnerability Assessment for the City ofTampa,
HILLSBOROUGH COUNTY CITy-COUNTY PLANNING COMMISSION, (Feb. 2017), http://www.plan
hillsborough.org/tag/peril-of-flood-act- report!.

150. FLA. STAT. § 161.74(2)(k) (2006).
151. FLA. STAT. § 161.73 (2005).
152. FLA. OCEANS & COASTAL COUNCIL, supra note 3.
153. [d. at 3. The report states it is probable that "[g]lobal sea levells] will continue to

rise long after 2100 even if greenhouse gas concentrations are stabilized well before the end
of the century." The author asserts the inference that human intervention is required to
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surge, and erosion leading to the following effects: beach profile dimi
nution from erosion, dissection of barrier islands, and changes in
course and flow at inlets; changes in the survival of salt-sensitive flora
and fauna at estuaries, tidal rivers, and coastal forests; impacts on
coastal infrastructure such as destruction of seawalls, roads, bridges,
and buildings.v'- threats to coastal water supply such as saltwater in
trusion into fresh groundwater; reduced wastewater treatment
capability; increased need for new sand sources for beach renourish
ment; a need for local governments to complete and follow coastal
climate change adaptation plans; and finally, an increased need for
pumps and other engineered flood-control systems.P" Despite the clear
language of this multi-disciplinary report, developed by Florida's top
scientists in their respective fields, climate change or sea-level rise still
does not appear as a topic for future planning in Florida's beach man
agement statutes.V"

Constitutional takings of private property became an issue in
the past related to hurricane-induced avulsion.P" In Stop the Beach
Renourishment, Inc. v. Florida Department of Environmental Protec
tion,158 the U.S. Supreme Court held that "if the shoreline is lost due to
an avulsive event, the public has the right to restore its shoreline up to
that MHWL."159 However, the issue of constitutional takings related to

stabilize greenhouse gas concentrations, but the report asserts that it is too late for human
intervention to have an impact on sea levels.

154. Id. at 12 ("including 2 nuclear power plants, 3 state prisons, 68 hospitals, 74 air
ports, 115 solid waste disposal sites, 140 water treatment facilities, 334 public schools, 341
hazardous-material cleanup sites . . . 1,025 houses of worship, and 19,684 historic
structures.").

155. Id. at 1-19.
156. Id. at iii-iv (listing the individual members of the FOCC and their respective

employers).
157. "'Avulsion' is the sudden or perceptible loss of or addition to land by the action of

the water ...." Sand Key Assocs., Ltd., 512 So. 2d at 936.
158. 560 U'.S. at 711. In Stop the Beach, Walton County, Florida, decided to conduct a

beach renourishment project after a hurricane eroded much of the beaches. The beaches
were placed on the State's list of "beaches of critical concern," sparking action under the
BSPA. Some of the private landowners bordering the renourished beach formed a group
(Stop the Beach Renourishment, Inc.) and sued Walton County under the theory of constitu
tional takings under the Fifth Amendment of the U.S. Constitution. The landowners argued
that their beachfront property was, as a result of the beach renourishment project, so far
removed from the beach due to the added land area, that access to the beach was now lim
ited. They also argued they had the right to future accretions to their property, even when
made by artificial means. The Court held that due to the doctrine of avulsion, and the fact
that the hurricanes which caused the erosion were avulsive events, the doctrine of accretion
did not apply. Therefore, Florida was correct in using the BSPA as a justification for restor
ing the beaches.

159. Walton Cty., 998 So. 2d at 1117, affd sub nom. Stop the Beach Renourishment, Inc.,
560 U.S. at 702.
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sea-level rise induced by climate change has yet to be addressed.P'?
Arguably, if there are no government-funded beach renourishment
projects adding sand to beaches abutting private property, then the
constitutional takings issues have been avoided. That would permit
the property owner to have total command of lost shoreline (caused by
avulsion), requiring them to either pay for their own restoration or risk
property loss to eminent domain efforts.

III. LEGAL AND TECHNICAL ALTERNATIVES THAT

CONSIDER CLIMATE CHANGE

As mentioned above, Florida's Beach and Shore Preservation
Act generally does not consider the long-term effects of climate change,
and also focuses heavily on beach nourishment as the primary tool for
combating beach erosion. According to a contemporary study of beach
planning, there are three main responses to rising sea levels: (1) re
treat; (2) shoreline protection including armoring and beach
nourishment; and (3) accommodating the sea with elevated construc
tion techniques such as buildings on pilings.w! Part III of this Article
generally examines the first two responses, by looking at current or
planned legal and technical alternatives to beach renourishment in use
by other states. 16 2

A. Soft Armoring Through Living Shorelines

Seawalls and other hard coastal armoring devices are disfa
vored due to unwanted detrimental effects to both the public's use of
the beach and the environment, because "seawalls, by intensifying ero
sive wave action and preventing landward migration of the sea,
generate loss of sand beaches between high and low tide that are usu
ally open to public use, adversely affect marine life that relies on that
intertidal area, and destroy coastal wetlands by preventing their mi-

160. See generally Robin Kundis Craig, Of Sea Level Rise and Superstorms: The Public
Health Police Power as a Means ofDefending Against "Takings" Challenges to Coastal Regu
lation, 22 N.Y.U. ENVTL. L. REV. 84 (2014); see also J. Peter Byrne, The Cathedral Engulfed:
Sea-Level Rise, Property Rights, and Time, 73 LA. L. REV. 69 (2012).

161. JAMES G. TITUS, U.S. ENVT'L PROT. AGENCY, ROLLING EASEMENTS 1 (June 2011),
http://www.epa.gov/sites/production/files/documents/rollingeasementsprimer.pdf.

162. This Article does not go into detail regarding the third response to rising sea
levels- construction techniques-although it is briefly mentioned because it is intertwined
with the other two responses.
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gration inland."163 The buzzword "living shorelines" has gained recent
traction as a way to allow shorelines to move and grow as a "natural
bank stabilization technique" without hard coastal armoring.v'< Living
shorelines are a form of soft coastal armoring and are similar to dune
restoration, as opposed to using hard structures such as sea walls and
jetties.165 Some research even indicates that "construction and mainte
nance of living shorelines is more economical than armoring with hard
structures and also requires less maintenance over time."166 Although
predominantly used for less intense wave energy areas like marshes,
estuaries, and riverbanks, it also has adaptive uses to limited areas of
inlets, sandy beaches, and dune ecosystems by "reducing wave energy
while accommodating for sea level rise and managing sand movement"
which "can be done by planting marsh grass and constructing reef
breakwaters, helping to enhance the shoreline ecosystem and decrease
erosion."167 The technique is included in the state statutes of Vir
ginia168 and Connecticut.te? and in the state administrative codes of
New -Iersey.!?" Maryland.t"! and Alabama.t?« Mississippi is also con
tributing to scientific research with the Mississippi-Alabama Sea
Grant Consortium.l?" and has implemented a '''living shoreline gen
eral permit' [process] under the U.S. Army Corps of Engineers and the

163. Joseph L. Sax, Changing Currents: Perspectives on the State of Water Law and Pol
icy in the 21st Century: The Accretion/Avulsion Puzzle: Its Past Revealed, its Future
Proposed, 23 TUL. ENVTL. L.J. 305, 355 (2010).

164. "Living shoreline projects utilize a variety of structural and organic materials, such
as wetland plants, submerged aquatic vegetation, oyster reefs, coir fiber logs, sand fill, and
stone." The living shorelines approach is used "to provide shoreline protection and maintain
valuable habitat." Living Shorelines, NOAA HABITAT CONSERVATION, http://www.habitat
.noaa.gov/restoration/techniques/livingshorelines.html (last visited Jan. 2, 2017).

165. See id. ("This approach uses plants, sand, and limited use of rock to provide shore
line protection and maintain valuable habitat.").

166. Niki L. Pace, Wetlands or Seawalls? Adapting Shoreline Regulation to Address Sea
Level Rise and Wetland Preservation in the GulfofMexico, 26 J. LAND USE & ENVTL. L. 327,
340 (2011).

167. Press Release, Bill Sapp, Living Shoreline Team Receives Funding to Develop De
sign Guidelines & Workshops to Pres. Alabama & Mississippi Coasts, S. Envtl. Law Ctr.
(Apr. 1, 2014), https://www.southernenvironment.org/news-and-press/press-releases/living
shoreline-team-receives-funding-to-develop-design-guidelines-worksho.

168. VA. CODE ANN. § 28.2-104.1 (2014).
169. CONN. GEN. STAT. ANN. § 22A-92 (2015).
170. N.J. ADMIN. CODE § 7:7E-4.23 (2015).
171. MD. CODE REGS. 26.24.01.02(B) (2015).
172. ALA. ADMIN. CODE r. 220-4-.09 (2015).
173. Living Shorelines, MISS.-ALA. SEA GRANT CONSORTIUM, http://masgc.org/living

shorelines (last visited Dec. 2, 2017) ("MASGC-funded scientists are evaluating the effec
tiveness of different types of living shorelines and are creating ways to help people decide
which option would work best for them.").
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Mississippi Department of Marine Resources that can grant living
shoreline permits within thirty days of application for areas where
they are appropriate."174 Further scientific research or isolated
projects have been completed in Texas, Louisiana, Georgia, North Car
olina, and Florida's west coast.I?" Although there are some small,
limited projects in Florida, no statutory or regulatory schemes cur
rently exist in Florida for living shorelines.

Other coastal erosion control alternatives to beach nourishment
include technologies such as: constructed sand dunes, artificial reefs,
marine mattresses, gabions, coastal bluff restoration, coir fiber logs
and mats, anchoring systems, drift fences, geosynthetic tubes, and hy
brid solutions.t?" These coastal engineering solutions demonstrate the
existence of several soft armoring alternatives to pumping sand onto
beaches and touch on the idea that beach renourishment is not the only
option.

B. Coastal Retreat and Rolling Easements

Retreat and rolling easements are similar, but rolling ease
ments are a type of retreat response. Each is discussed below.

1. Managed Coastal Retreat

Another major response to sea level rise is a legal remedy
known as retreat. Retreat is defined as "allowing wetlands, beaches,
and other coastal habitats to migrate naturally as the sea encroaches
inland; moving people out of harm's way; and preventing new construc
tion in vulnerable areas."!"? In early 2014, anticipating the effect of
climate change on its coasts and desiring a roadmap for dealing with
the future legal issues, the California Coastal Commission finished a
public comment period for its Draft Sea Level-Rise Policy GuidanceF'"
The draft document is "designed to assist local governments, permit

174. David C. Richardson, A Life in the Sand, FORESTER DAlLY NEWS (Oct. 14, 2013),
http://foresternetwork.com/daily/soil/a-life-in-the-sand/.

175. See generally Living Shorelines and Coastal Erosion, OYSTER RESTORATION WORK
GROUP, http://www.oyster-restoration.org/living-shorelines/ (last visited Dec. 2, 2017); see
generally also Living Shorelines Database, COASTS, OCEANS, PORTS AND RIVERS INST., http://
mycopri.org/ (last visited Apr. 19, 2016).

176. Peter M. Hanrahan, The Evolution of Coastal Erosion Control Technology, FOR
ESTER DAlLY NEWS (Apr. 6, 2015), http://foresternetwork.com/daily/soil/erosion-control/the
evolution-of-coastal-erosion-control-technology-part-i/o

177. TITUS, supra note 161, at 1.
178. CAL. COASTAL COMM'N, Sea-Level Rise Adopted Policy Guidance, http://www

.coastal.ca.gov/climate/slrguidance.html (last visited Apr. 19, 2016).
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applicants, and other interested parties in efforts to address sea-level
rise ... including sea-level rise projections based on the best available
science, guiding principles for beach preservation, background infor
mation on a number of adaptation strategies and methods, and other
helpful resources."179 For example, the guidance states as one of seven
teen major principles that "[pjriority should be given to options that
enhance and maximize coastal resources and access, including innova
tive nature-based approaches such as living shoreline techniques or
managed/planned retreat."180

While managed or planned retreat is just getting its start in
California through draft policy guidance, South Carolina has been im
plementing a "forty-year policy of retreat from the shoreline" since
1976 through statute.P'! Surprisingly, there has been little discussion
of this policy in secondary sources, and it has not faced negative treat
ment in the courts.182 Even so, in recognizing the need for periodic
review of its beachfront management issues, in 2010 the State of South
Carolina commissioned a report by its Shoreline Change Advisory
Committee to re-examine the state's retreat policy in light of potential
climate change.v'" In its Executive Summary, the Committee reported:

The state's retreat policy does not provide for the immediate, active
relocation of structures from the beach/dune system; however, by
gradually eliminating erosion control structures, it ensures aban
donment of property to allow the natural, inland migration of a
healthy beach/dune system, if or when renourishment becomes un
sustainable for a specific area or community.P'"

179. The California Coastal Commission Announces the Release ofDraft Sea-Level Rise
Policy Guidance, FEMA REGION IX NAT'L FLOOD INS. PROGRAM, http://www.r9map.org/
Pages/EbulletinStory.aspx?storyID=61 (last visited Apr. 19, 2016).

180. CAL. COASTAL COMM'N, SEA-LEVEL RISE POLICY GUIDANCE 39 (Aug. 12,2015), http://
documents.coastal.ca.gov/assets/slr/guidance/August2015/0_Full_Adopted_Sea_Level_Rise_
Policy_Guidance.pdf.

181. S.C. CODE ANN. § 48-39-280(A) (2015).
182. One case refers to the policy of retreat in reference to groins, but its holding is only

directed at S.C. CODE ANN. § 48-39-290. See S.C. Coastal Conservation League v. S.C. Dep't
of Health & Envtl. Control, 354 S.C. 585, 589 (2003) (holding in favor of the property owner
by granting a permit for repair and construction of groins, a very narrow interpretation of
the law).

183. This 2010 South Carolina report is very similar to the 2010 report by Florida's
Oceans and Coastal Council mentioned above in FLA. OCEANS & COASTAL COUNCIL, supra
note 3.

184. SHORELINE CHANGE ADVISORY COMM. OF THE S.C. DEPT. OF HEALTH AND ENVTL.
CONTROL, ADAPTING TO SHORELINE CHANGE: A FOUNDATION FOR IMPROVED MANAGEMENT
AND PLANNING IN SOUTH CAROLINA 1 (Apr. 2010), https://www.scdhec.gov/library/CR-009823
.pdf.
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South Carolina is recognizing the possibility that beach renour
ishment will become unsustainable due to climate change. The
Committee's report was motivated in part by a separate report com
pleted more than twenty years ago by the South Carolina Coastal
Council's "Blue Ribbon Committee on Beachfront Management," which
stated:

Erosion is a natural process which becomes a significant problem
when structures are erected in close proximity to the beach/dune
system. Therefore, it is in both the public and private interest to
plan a gradual retreat from the beach/dune system by discouraging
new construction in close proximity to the beach/dune system and
encouraging those who have erected structures too close to retreat
from the beach/dune system.P'"

Considering the retreat policy good law, the 2010 Shoreline
Change report further lays out "five recommendations for improved
management to reduce risks to local beachfront communities."186 The
recommendations are as follows: "(1) Prevent the Seaward Expansion
of Beachfront Development; (2) Strengthen the State's Beachfront 'Set
back Area'; (3) Eliminate Inconsistent Public Subsidies; (4)
Strategically Acquire Beachfront Lands and/or Easements; and (5)
Strengthen the Role of Local Governments in Beach Management and
Planning."187 Most of these recommendations center on the idea of
planned retreat from the shoreline. South Carolina has a very good
model for Florida to use in at least recognizing the need to slowly re
treat structures away from coastal shorelines.

In late 2012, Hurricane Sandy destroyed or significantly dam
aged hundreds of thousands of homes in New York and New Jersey,
and at least 14.1 billion dollars' of federal assistance was provided to
the public by FEMA.l88 In New York, post-Sandy rebuilding litigation
in the Suffolk County Supreme Court occurred over zoning setback re
quirements for a damaged residence, and "retreat[ing] the new
proposed residence landward and restor[ing] the dune system" was
seen as a driving factor in approving the setback variances and non
conforming uses, and also as "a benefit to respondents, the community

185. [d. at 6.
186. [d. at 2.
187. [d. at 2-3.
188. Sandy Recovery Office, FEMA, https://www.fema.gov/sandy-recovery-office (last

visited Apr. 19,2016) (stating that public support includes that provided to "state, local, and
tribal governments," and also reporting an additional $1.4 million in assistance to individ
ual survivors, as well as $822 million for hazardous mitigation grants).
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and the environment."189 In Calogiras v. Town of Southampton Rd. of
Appeals, the landward retreat of the residences was required due to
movement of the coastal erosion line and the variances were granted
on the condition that the residents submit a "dune restoration plan for
approval prior to the issuance of a building permit, which will include
repairing, restoring, and re-vegetating the dune in all disturbed areas,
and the addition of dune sand and beach grasses to increase the overall
stability of the dune system."190 While no formal laws relating to
coastal retreat exist, New York is setting a small precedent in the
lower courts for granting structural retreat as a valid justification for
granting zoning variances to allow new and reconstructed structures to
move further landward, away from the sea.

Although not legal precedent, NASA is a leading independent
agency of the federal government and its "plans for dealing with cli
mate change [at Cape Canaveral] include a 'managed retreat' in which
it will move infrastructure, potentially including launch pads, as
needed."191 NASA states that they "consider sea level rise and climate
change to be urgent" and University of Florida researchers identified
the "culprit" of dune and shore erosion as "sea-level rise and wave cli
mate change."192

2. Rolling Easements in Texas

A rolling easement is a type of retreat response to rising sea
level that includes "either (a) a regulation that prohibits shore protec
tion or (b) a property right to ensure that wetlands, beaches, barrier
islands, or access along the shore moves inland with the natural re
treat of the shore."193 In Texas, the Open Beaches Act protects the
public's rights of access to, and use of, the public beaches of the state,
and this includes public beach easements.w- Before the 2012 Texas Su
preme Court split decision in Severance v. Pattersonw': Texas common

189. Calogiras v. Town of Southampton Bd. of Appeals, 984 N.Y.S.2d 630 (N.Y. Sup. Ct.
2013); see also In "Matter of Feshbach", Decision No. D012531, Apr. 16,2009; In "Matter of
Lawin", Decision No. 12837, Feb. 3, 2011, cited within Calogiras.

190. 984 N.Y.S.2d 630 (N.Y. Sup. Ct. 2013).
191. Barbara Liston, Sea Level Rise Threatening Kennedy Space Center, ORLANDO SEN

TINEL (Dec. 5, 2014), http://www.orlandosentinel.com/news/environmen1Jos-sea-level-rise
threatening-kennedy-space-center-20141205-story.html.

192. Steve Orlando, Climate Change Already Showing Effects at Kennedy Space Center,
UF NEWS (Dec. 5, 2014), http://news.ufl.edu/archive/2014/12/climate-change-already-show
ing-effects-at-kennedy-space-center.html.

193. TITUS, supra note 161, at 41.
194. TEX. NAT. RES. CODE ANN. § 61.011(a) (2015).
195. 370 S.W.3d 705, 724 (Tex. 2012).
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law held that once a public easement to the vegetation line exists
under the Open Beaches Act, the boundaries of the easement shift as
the mean high tide and vegetation lines shift, creating a rolling access
easement.P'" Texas does not, however, recognize rolling easements in
avulsive events such as hurricanes. On this issue, the court held:

Easements for public use of private dry beach property change size
and shape along with the gradual and imperceptible erosion or ac
cretion in the coastal landscape. But, avulsive events such as
storms and hurricanes that drastically alter pre-existing littoral
boundaries do not have the effect of allowing a public use easement
to migrate onto previously unencumbered property.!"?

The Severance decision means that Texas cannot force the relo
cation or destruction of a home built on the beach now within the
beachfront access easement without the payment of just compensation
through exercise of eminent domain.v'" The 5-3 decision in Severance
had three emphatic dissents, suggesting a possible change back to the
historical common law of rolling easements, but with the current law
rejecting rolling easements in avulsive events.I"? In fact, in Brannan v.
State, the Texas Supreme Court reinforced the Severance decision and
pointed towards payment of just compensation for beachfront home
owners when the houses were not allowed to be repaired or have access
to utilities after storms "moved the vegetation line landward of peti
tioners' houses."2oo However, because the rolling easement theories in
Severance and Brannan were narrowly applied to the situation when
the vegetation line moves landward due to an avulsive event, this ap
pears to leave Texas the option to enforce rolling easements related to
climate change-induced sea level rise when it happens over a long pe
riod of time as a result of natural erosion.

196. TEX. NAT. RES. CODE ANN. § 61.011(a); see also Severance v. Patterson, 566 F.3d
490 (5th Cir. 2009).

197. Severance, 370 S.W.3d at 724-25; see also Brannan v. State, 390 S.W.3d 301 (Tex.
2013).

198. Val Perkins, Future of Texas Open Beaches Act Clouded by Supreme Court Deci
sion, 49-JUN. Hous. LAW. 39, 39 (2012).

199. Id. at 39, 40.
200. Brannan, 390 S.W.3d at 302 (noting that the results of Brannan are unknown as

the case was remanded back to the trial court to allow the State to assert alternate legal
theories in Brannan v. State, No. 01-08-00179-CV, 2014 WL 1778276 (Tex. App. May 1,
2014)).
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IV. ADAPTATION SOLUTIONS WITH CLIMATE CHANGE IN MIND

Climate change is affecting Florida's beaches with an increas
ing rate of erosion, making beach renourishment less effective, both
structurally and economically, due to rising sea levels and shorter
nourishment intervals. This part of the Article addresses practical al
ternatives to beach renourishment in Florida when future climate
change is considered. The solutions may include both short-term and
long-term responses dealing with alternatives in funding, technology,
and legal theory.

A. Funding: Encourage More Beach Tax Districting and Use
The Land Acquisition Trust Fund to Purchase

Private Beachfront Property

These two methods are both short-term and long-term solutions
to funding shortages that work in concert, with the short-term solution
gradually giving way to more widespread use of the long-term solution.
Beach tax districting is a short-term solution that will give local gov
ernments more control and funding for beach nourishment projects
until they deem them unsustainable and adopt a policy of retreat. Use
of funds from the Land Acquisition Trust Fund is a long-term solution
that allows public purchase of abandoned or condemned private prop
erty along the beaches in the path of retreat.

1. Short-Term Solution: Beach and Shore Preservation Districts

Florida already has useful law on beach tax districts titled
"Beach and Shore Preservation Districts" in Part II of the Beach and
Shore Preservation Act. 201 For greater control over beach building in
the short-term, more counties should adopt local "erosion control dis
tricts" much like Captiva.s?" St. Lucie CountY,203 and Jupiter
Island.w< If other municipalities are worried about the negative effect
of increasing taxes, they should consider that despite their special ad
valorem tax, Captiva Island was recently named one of the top ten hap-

201. FLA. STAT. §§161.25, 161.45 (2015).
202. Captiva Island Beach Nourishment Program Over 50 Years of Success, supra note

83.
203. St. Lucie County Erosion Control District ST. LUCIE CTY. FLA.,http://www.stlucieco

.gov/departments-services/a-zlmanagement-and-budgetlspecial-taxing-districts/st-lucie
county-erosion-control-district (last visited Apr. 19, 2016).

204. Jupiter Island Beach Protection District, TOWN OF JUPITER ISLAND, http://town
ofjupiterisland.com/jupiter-island-beach-protection-districtl (last visited Apr. 19, 2016).
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piest seaside towns in America.w" Local counties might delineate their
beach tax districts by beach basins, much like watershed areas, which
can be easily established by looking at floodplain maps overlaid with
tax parcel maps and determining current base elevations relative to
sea level to identify flood-prone properties in need of protection. In ad
dition, the prorated property tax values are based on a number of
factors such as: protection benefit to ocean frontage directly along a
nourished beach, distance to the beach, and other factors relating to
anticipated recreational benefits from renourished beaehes.s?"

The best driver for getting more counties to adopt local taxing
districts is limited federal or state funding. For example, if federal
funding is typically 60% of the total cost of the project, a loss of that
funding will require local beaches to seek funds elsewhere. The Cap
tiva Erosion Prevention District last renourished their beaches in
2013, and they did not receive federal funding because they were deter
mined to be ineligible.207 Without the local beach and shore
preservation district and federal funding, that 2013 nourishment pro
ject likely would not have happened.

Even with specialized beach tax districts, all eroding beaches in
Florida will likely not be able to undergo renourishment. Selective
beach renourishment, chosen by the local taxing board, will have to
occur and be based on several geographic, economic, and demographic
factors. Areas with high geographic potential for long-term renourish
ment viability will be favored over low-lying areas with little hope for a
long-lasting beach. Beaches protecting economic centers, such as cen
tral business districts, concentrated areas of local commerce, and
emergency services will take precedence over residential and undevel
oped areas. Finally, beaches that border areas of high population
density, such as large apartment and condominium buildings will take
precedence over single-family residential areas.

2. Long-Term Solution: Land Acquisition Trust Fund

A long term solution to funding involves using money from the
Land Acquisition Trust Fund2 0 8 to purchase private property, either

205. Tracey Minkin, America's Happiest Seaside Towns 2014, COASTAL LIVING MAG.,
http://www.coastalliving.com/travel/top-10/2014-happiest-seaside-towns/captiva-island-fl
(last visited Apr. 19, 2016) (noting only one other town in Florida made the list).

206. Id.
207. McKenzie Cassidy, Captiva Beach Renourishment to Begin in October, CAP.

TIVASANIBEL.COM (Sept. 17, 2013), http://www.captivasanibel.com/page/content.detail/id/
522368/Captiva-beach-renourishment-to-begin-in-October.html?nav=5051.

208. FLA. CaNsT. art. X, § 28.



314 FLORIDA A & M UNIV. LAW REVIEW Vol. 11:2:283

consensually or through condemnation, in concert with a policy of re
treat or rolling easements. The FSBPA, a major beach nourishment
lobby, and other groups suggest using the new excise tax funding from
the Fund for beach building projects.P?? However, the funding should
be used for exactly what the title of the Fund suggests, to acquire dam
aged or threatened private beachfront property, remove the structures,
and place the land in the public trust. 2 10

As the sea encroaches more on upland private property, eventu
ally beach nourishment will potentially be used to restore entire
parcels (such as a typical residential lot) back to private owners. This
scenario is a waste of public funds, and Florida should therefore adopt
the South Carolina policy of retreat or the Texas policy of rolling ease
ments. In such cases, if the land of a private parcel is lost due to
avulsion or if the structural foundation of a private building has been
exposed, it shall not be restored with public funds. Rather, that parcel
remains as is and it is up to the owner to wait for the beach to natu
rally accrete the sand back in place, if the structure is not in danger of
public nuisance and the public still has access through the beach via
the public trust. However, if the structure is in danger of condemna
tion, collapse, or public harm, the owner should legally import sand
onto his or her parcel and repair the structure. If an owner does not
commence legal repair of the structure within a reasonable time, then
the structure shall be acquired by eminent domain, paying just com
pensation with funds from the Land Acquisition Trust Fund.2 11

Precarious structures would be condemned by the state, removed from
the beach, and the land returned to the public trust.

B. Limit Beach Renourishment Activities and Amend Florida's
Beach and Shore Preservation Act (BSPAj

Limiting statewide beach nourishment projects is a long-term
solution that takes time to implement. To get there, the BSPA should
be amended to statutorily reflect the policies in this Article, the reality
of rising sea level, and the laws and techniques in use by the other Gulf
and Atlantic states. These measures may sound drastic today, but will
become the only fiscally responsible alternative as storms continue to
erode beaches more frequently, and sea level rise makes adding more
sand less practical and more of a race against the rising tide. People
may wonder what will happen to Florida if we limit, or even stop beach

209. Flack, supra note 146.
210. FLA. CONST. art. X, § 28.
211. Id.
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nourishment activities. A good example of this doomsday scenario is to
examine several beaches in Florida that have never been through a
nourishment project. According to the Florida Department of Environ
mental Protection, these beaches include:

St. George Island State Park, Perdido Key, Dog Island, Little Tal
bot Island State Park, Ponte Vedra, most of Volusia County,
northern Brevard County, northern Vero Beach, southern Indian
River County, north of Ft. Pierce Inlet, MacArthur Beach State
Park, Town of South Palm Beach, Highland Beach, Golden Beach,
northern Key Biscayne, northern Siesta Key, Cayo Costa State
Park, and Caladesi Island State Park.212

The above list includes, by all accounts, some very beautiful
beaches, even what some have called the best beaches in America,
ahead of beaches in California and Hawaii.s-" They include state
parks, barrier islands, remote sections of county beaches, and densely
populated areas of south Florida.s-- Residents and tourists alike visit
these beaches and find them attractive. Courtney Hackney, director of
coastal biology and professor of biology at the University of North Flor
ida recently stated it best, "[p]ossibly the best investments the state of
Florida made, in terms of erosion, was the decision to purchase coastal
areas for conversion to state park reserves. In these areas, the state
never has to fund beach nourishment and yet, there is never an erosion
problem."215 It is clear that without beach nourishment, beaches not
only survive, but thrive.

So, in the short term, "limiting" may mean focusing beach build
ing efforts on areas of beach that provide protection for high-density
urban centers such as Miami, Daytona Beach, and major public infra
structure such as schools, power plants, public safety facilities, ports,
inlets, and hospitals. Gone are the days when public tax funds from the
majority will be expended to fund beach renourishment projects that
directly benefit the minority who own seasonal beachfront homes or
vacation condominium rentals along lonely stretches of beach in coun
ties some Floridians will never visit. These types of private structures
may benefit from a beach renourishment tax district, as discussed

212. Telephone Interview with Martin Seeling, Envtl. Consultant, Beaches, Inlets &
Ports Program, Fla. Dep't of Envt'l. Prot.. (Apr. 17,2015).

213. Anthony McCartney, Caladesi Island Dubbed Best Beach in U.S., CBS NEWS (May
22, 2008), http://www.cbsnews.comlnews/caladesi-island-dubbed-best-beach-in-usl.

214. Id.
215. Amanda Williamson, Beach Nourishment Pays Big for Florida's Coastal Communi

ties, THE FLA. TIMES-UNION (Feb. 21, 2015), http://jacksonville.comlcommunity/shorelines/
2015-02-20Istorylbeach-nourishment-pays-big-floridas-coastal-communities.
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above, if they continue to desire a wide beach in front of their
properties.

In the long term, or at least until sea level rise makes the busi
ness of building beaches a practical impossibility, "limiting" will mean
focusing beach-building efforts on the densest urban areas, like Miami.
Wide sandy beaches in front of dense urban areas arguably protect the
most value, in terms of: sheer population density and protection of
human life from dangerous storms, highest aggregate property value
within the storm surge area, use of the beach as a social and recrea
tional outlet and way of everyday life, desire of the beach as a vacation
destination, and of course, highest return on public tax dollar invest
ment, dollar for dollar and per capita. Furthermore, because areas of
dense human population typically do not make good flora and fauna
habitat due to increased human activity on the beach and in the water,
the negative environmental effects of beach renourishment in dense
areas will have less of an impact than if they were done on rural
beaches where nature outnumbers humans.

This brings us to other common concerns that flow around lim
iting or stopping beach renourishment activities. These concerns
typically include the potential loss of sea turtle habitat, inability to
maintain our inlets and ports, and ability of man-made structures to
withstand storm forces without a wide beach to protect them.

Protecting property and the tourism revenue stream are the
primary motivations behind the BSPA, while providing sea turtle nest
ing habitat is just a secondary environmental appeasement. When a
beach naturally erodes, sea turtles still find nesting sites in dry sand
as they have for thousands of years.2 16 Sea turtles only need a small
area of dry sand above the high tide line, not a one-hundred foot wide
sandy beach for cars and people.s-" The modern problem is loss of nest
ing sites due to erosion of the dry sandy beach. up to buildings, sea
walls, and other types of coastal armoring.s-" Hard coastal structures
should be removed through retreat and condemnation if the owners fail
to adequately protect their property against climate change and the
properties become lost to the sea. If this plan is followed, Florida's

216. Coastal Management: Sea Turtle Protection, PINELLAS CTY. FLA., http://www.pinel
lascounty.org/environmenticoastalMngmtisea-turtles.htm (last visited Apr. 19, 2016).

217. See Cape Hatteras: Sea Turtles, NAT'L PARK SERV., https://www.nps.gov/caha/learn/
nature/seaturtles.htm (last visited Dec. 2, 2017) (stating that nesting below the high-tide
line would result with turtle eggs washing away).

218. Information about Sea Turtles: Threats from Coastal Armoring, SEA TuRTLE CON

SERVANCY, https://conserveturtles.org/information-sea-turtles-threats-coastal-armoring/
(last visited Dec. 2, 2017).
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beaches will make better environmental habitats due to less overall
human intervention.

The second concern has to do with maintaining ports and inlets.
There is the concern that "the genesis of every state's beach-building
program stems from the need to maintain open and navigable
ports."219 Sand that is eroding from beaches and moving with the long
shore current gets deposited in the artificially deepened inlets, and this
process is aggravated by constructed jetties, armoring, and other man
made structures near inlets.22o "In an attempt to counter both the
man-made and nature-made forces of coastal erosion, the [ACOE] part
ners with states and local governments to build beaches."221 Beach
nourishment projects help to redistribute sand from the ports and
inlets.222

But there are alternatives to beach nourishment projects that
do not require beach-building miles away from ports. These solutions
are already in place at many inlets and they include sand-bypass sys
tems and localized dredging within the inlet.223 Sand-bypass systems
simply take the sand from the accretion side of the inlet and move it to
the sand-starved side of the inlet.224 This is a comparably cost-effective
and localized technique that does not require dredging sand from sev
eral miles offshore or hauling sand in via trucks from inland mines.225

Localized dredging focuses on the down drift sand within the depths of
the inlet or port and moves it to the areas of the nearby beach that are
deprived of sand (because the sand got caught up in the deeper in
let).226 Again, this is a localized solution that focuses on a limited area
for the specific purpose of allowing navigable ports.

Another concern with limiting beach nourishment is the ability
of structures to withstand the storm forces without a wide sandy beach
as protection. Modern construction techniques are well-suited for ris-

219. Krechowski, supra note 121, at 458.
220. Id.
221. Id.
222. Id.
223. There are innumerable examples throughout the state of these practices, but con

sider Hurricane Pass in Pinellas County. Hurricane Pass was created naturally by the
Hurricane of 1921, and the beach surrounding this naturally formed pass is not renour
ished. "The inlet is dredged periodically by Pinellas County, and the dredge spoil is placed
as nourished sand on Honeymoon Island or Dunedin Causeway." Coastal Management: Bar
rier Islands & Inlets Section, PINELLAS CTY., http://www.pinellascounty.org/environmentJ
coastalmngmtlbarrier-islands-inlets.htm (last visited Apr. 19, 2016).

224. PEDRO LOZA, SAND BYPASSING SYSTEMS: MASTERS IN ENVIRONMENTAL ENGINEERING
6 (2008), https://repositorio-aberto.up.ptlbitstream/10216/11039/2/Texto%20integral.pdf.

225. See id. at 6-7.
226. Id. at 10.
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ing seas and high winds. Florida's building codes have already been
modified to account for high velocity coastal wind zones.227 This change
in the Florida building code was a reactive response to Hurricane An
drew.228 A more proactive response to climate change should direct
new building codes before, rather than after, a disaster. For example,
just like high velocity wind zones, Florida's building codes could in
clude high sea level coastal zones which include special adaptive
construction techniques for rising sea level. Construction of new build
ings and rebuilt structures that barely survive storms "should be
elevated on pilings at least two feet above the lOO-year flood level to
allow future storm overwash to flow underneath."229 An amendment to
the Beach and Shore Preservation Act could lead the way in identifying
the need for these changes.

In addition, Florida currently has no legislation regarding liv
ing shorelines. Although living shorelines will not always be
completely applicable to the open beach environment due to their high
wave energy, they do provide another alternative to both beach renour
ishment and coastal armoring at inlets, lower-energy sandy beaches,
and dunes. Florida should join the other six Atlantic and Gulf coast
states-"? to at least recognize this coastal adaptation technology as a
viable alternative for private citizens who want to protect their prop
erty in a way that preserves the public's right to access while
appeasing environmental concerns.

CONCLUSION

Looking back over the last fifty years, beach nourishment has
been a workable solution to beach erosion. But in looking ahead to the
next fifty years, its time as the preferred engineering and legal solution
to beach erosion is quickly expiring. With sea-level rise expected to
"continue for centuries even if the global mean temperature is stabi
lized,"231 holding the line on beaches in the long term is not

227. See FLORIDA BUILDING CODE HIGH VELOCITY HURRICANE ZONES §§ 1512-1525, http:/
/www.floridabuilding.org/fbdthecode/2013_Code_DevelopmentlHVHZ/FBCB/Chapter_15_
2010.htm (last visited Apr. 20, 2016).

228. FLA. BLDG COMM'N FLA. Drv. OF CMTY. AFFAIRS, THE FLORIDA BUILDING CODE: SET
TING NEW STANDARDS FOR SAFETY 15, https://www.floridabuilding.org/fbdpublications/fbc
.pdf (last visited Apr. 19, 2016).

229. Pilkey, supra note 91.
230. Virginia, Connecticut, New Jersey, Maryland, Alabama, and Mississippi.
231. INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, CLIMATE CHANGE 2014 SYNTHE

SIS REPORT SUMMARY FOR POLICYMAKERS 13 (2014), http://www.ipcc.ch/pdfYassessment
report/ar5/syr/AR5_SYR]INAkSPM.pdf.
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sustainable. The time for change is now, because "to ignore the recent
changes in storm activity and sea-level rise would be beyond ignorant
and a disservice to all involved."232 In a New York Times article relat
ing to Hurricane Sandy and the costs of beach nourishment, S. Jeffress
Williams, a coastal scientist with the United States Geological Survey
stated, "[w]e cannot sustain the shoreline in the future as we have in
the past, ... [p]articularly from a beach nourishment standpoint."233
By examining the significant costs of a beach nourishment project in
Brevard County, this Article has demonstrated that "[d]efending
coastal development from the rising sea would prevent wetlands from
migrating inland, expose large numbers of people to the hazard of
living below sea level, and often cost more than what the property being
protected is worth."234

The underlying concept of this Article is that without beach
nourishment, Florida's beaches will still exist for Floridians. The chal
lenge is to employ the ideas presented in this Article, from short-term
funding solutions of increased local beach tax districting, living shore
lines, and amending the BSPA, to more long-term solutions such as
managed coastal retreat, rolling easements, and purchasing private
beachfront property for the benefit of the public trust. These efforts
combined with proper elevated construction techniques and limited
coastal armoring will allow beaches to go through a natural course of
change. Floridians will still want and be able to own property at the
beach, tourists will still visit our beaches, animals will still find habitat
at the beach, and better coastal recreation opportunities such as better
surf breaks235 and more bountiful fishing236 may become available by
allowing the coastal ecosystems to naturally form without human in
tervention. Picture this, if over the span of decades, sand is continually
pumped onto beaches as sea levels rise and the man-made structures
are destroyed, we might end up with wide, deserted, unpopulated
beaches as barrier islands that are miles away from the new mainland,

232. Krechowski, supra note 121, at 460.
233. Cornelia Dean, Costs of Shoring up Coastal Communities, N.Y. TIMES (Nov. 5,

2012), http://www.nytimes.com/2012/11/06/science/storm-raises-costs-of-shoring-up-coastal
communities.html (quoting S. Jeffress Williams, a Coastal scientist with the United States
Geological Survey and the University of Hawaii).

234. TITUS, supra note 161, at iii (emphasis added).
235. Cornelia Dean, Surfers Deal a Blow to a Beach Dredging Project, N.Y. TIMES (Mar.

8, 2009), http://www.nytimes.com/2009/03/09/science/earth/09surfers.html; see also SurfIm
pact Monitoring Project, SURFRIDER FOUND., http://cocoabeach.surfrider.orgnpage_id=26
(last visited Dec. 2, 2017).

236. Bill Sargent, Pompano Plentiful At Brevard's Playalinda Beach, FLA. TODAY (Jan.
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because "[f]or every foot the seas rise, the shoreline would move inland
500 to 2,000 feet."237

A University of Florida researcher studying coastal erosion
near NASA's launch pads stated, "[w]hen you put immovable infra
structure right next to a dynamic environment, ... something has to
give."238 In the face of rising sea level, Floridians will have much
greater challenges than wide beaches: relocating millions of coastal
dwellers; pumping sea water from low inland coastal areas; litigation
over private property rights; increased property insurance claims; zon
ing issues; moving public safety and power facilities to higher ground;
and raising and relocating roads, bridges, and other critical infrastruc
ture.239 It makes sense to get a start on these issues by tackling the
easy ones first, such as seriously reexamining the technology, the fund
ing sources, and the legal aspects of beach nourishment in light of what
we can expect about the dynamics of Florida's future coastal
environment.

237. Laura Parker, Treading Water, NAT'L GEOGRAPHIC (Feb. 2015), http://ngm.national
geographic.com/2015/02/climate-change-economics/parker-text.

238. Orlando, supra note 192 (quoting John M. Jaeger, Associate Professor of Geology in
the UF Geological Sciences Department).

239. Parker, supra note 237, at 114, 116.


