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Mental Status Questionnaire (SPMSQ),m. the Mini Cog Test,” and the
Clock Test.” For lawyers looking for easily understood and accessible
objective assessment tools, these tests, included as appendices to this
Article, may provide a helpful starting point. When it comes to identi-
tying, classifying, and categorizing Alzheimer’s disease, it is immi-
nently difficult to draw a clear and discernable line in the sand with-
out conducting hopefully both an objective and subjective mental
capacity assessment.

As for the ABA Model Rules of Professional Responsibility, Rule
1.14 serves as a beginning point of departure when an attorney identi-
fies and comprehends that a client may be suffering from diminished
capacity or a cognitive impairment like Alzheimer’s disease. Rule
1.14(a) informs the attorney that:

(a) When a client’s capacity to make adequately considered deci-
sions in connection with a representation is diminished, whether
because of minority, mental impairment or for some other reason,
the lawyer shall, as far as reasonably possible, maintain a normal cli-
ent-lawyer relationship with the client.

Comment 1 to ABA Model Rule of Professional Conduct 1.14(a)
provides insight into how to maintain a “normal” client-attorney rela-
tionship. It reads as follows:

The normal client-lawyer relationship is based on the assumption
that the client, when properly advised and assisted, is capable of
making decisions about important matters. When the client is a
minor or suffers from a diminished mental capacity, however,
maintaining the ordinary client-lawyer relationship may not be
possible in all respects. In particular, a severely incapacitated person
may have no power to make legally binding decisions. Nevertheless, a
client with diminished capacity often has the ability to under-
stand, deliberate upon, and reach conclusions about matters af-
fecting the client’s own well-being. For example, children as
young as five or six years of age, and certainly those of ten or
twelve, are regarded as having opinions that are entitled to
weight in legal proceedings concerning their custody. So also, it
is recognized that some persons of advanced age can be quite ca-

108. See Short Portable Mental Status Questionnaire (SPMSQ), UNIV. OF IOWA
HEALTH CARE, https://www healthcare.uiowa.edu/igec/tools/cognitive/SPM
SQ.pdf (last visited Mar. 19, 2016). Attached hereto as Appendix B.

109. See Mini-Cog™, ALZHEIMER'S ASS'N, http://www.alz.org/documents_
custom/ Iginicog.pdf (last visited Mar. 19, 2016). Attached hereto as Appendix C.

110. Id.

111. MODEL RULES OF PROF'L. CONDUCT r. 1.14 (a) (AM. BAR ASS'N 1983) (em-
phasis added).
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pable of handling routine financial matters while needing special
legal protection concerning major transactions.

The ACTEC Commentary to Model Rule 1.14 provides the attor-
ney with insight into determining the extent of a client’s diminished
capacity. The ACTEC Commentary to 1.14 provides:

Determining Extent of Diminished Capacity. In determining whether
a client’s capacity is diminished, a lawyer may consider the cli-
ent’s overall circumstances and abilities, including the client’s
ability to express the reasons leading to a decision, the ability to
understand the consequences of a decision, the substantive ap-
propriateness of a decision, and the extent to which a decision is
consistent with the client’s values, long-term goals, and commit-
ments. In appropriate circumstancgs, the lawyer may seek the as-
sistance of a qualified professional.

Comment 1 reminds the attorney that diminished capacity is ex-
hibited in varying forms and degrees of severity. “In particular, a se-
verely incapacitated person may have no power to make legally bind-
ing decisions.”” Ms. Smith’s lack of recognition of the attorney after
such a lengthy initial discussion in the attorney’s office manifests a se-
vere incapacitation consistent with the cautions and insight of Com-
ment 1 to Rule 1.14.”

To provide further illustration, Comment 2 to ABA Model Rule
of Professional Conduct 1.14(a) notes:

The fact that a client suffers a disability does not diminish the
lawyer’s obligation to treat the client with attention and respect.
Even if the person has a legal representative, the lawyer should as
far as possible accord the represented person the status of client,
particularly in maintaining communication.

The attorney in Hypothetical A should strive to treat Ms. Smith
with the respect and dignity afforded to a client without diminished
capacity consistent with the mandates of Comment 2 of Rule 1.14.”

What should the attorney do about Ms. Smith’s nieces’ request to
come back at a different time? It is true that clients may experience
“lucid intervals.”” “A person who is mentally incapacitated part of
the time, but who has lucid intervals during which he or she meets the
standard for mental capacity can, in the absence of an adjudication or

112. Id. at cmt. 1 (emphasis added).

113. ACTEC Commentaries, supra note 102.

114. MODEL RULES OF PROF'L CONDUCT r. 1.14 cmt. 1 (AM. BAR ASS'N 1983).

115. Id.

116. Id. atcmt. 2.

117. Id.

118. See generally RESTATEMENT (THIRD) OF PROP.: WILLS AND OTHER DONATIVE
TRANSFERS § 8.1(c) (AM. LAW INST. 2003).
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statute that has a contrary effect, make a valid will or a valid inter vi-
vos donative transfer, provided such will or transfer is made during a
lucid interval.”"” Again, it appears that the issues of diminished ca-
pacity exhibited by Ms. Smith at her home are indicative of a severe
incapacitation. With that in mind, it is questionable whether Ms.
Smith may make legally binding decisions.” A red light should
emerge for the attorney interacting with Ms. Smith. Professionally, it
could be very damaging to act as the attorney scrivener of an estate
plan for a client with severe mental incapacitation like Ms. Smith.

B. Hypothetical B: The Robert Jackson Estate Plan

Bill Jackson, a long-term client of yours in a variety of business
matters, is at your office discussing a corporate matter. Near the end
of your time together, Bill tells you that his mother would like for you
to meet her at her home to discuss the possibility of preparing her
husband’s estate plan. Bill tells you that he will pay you to have his
parent’s estate plan prepared. Bill mentions to you that his father,
Robert Jackson, has been diagnosed with Alzheimer’s disease (Bill has
not disclosed the stage or progression of his father’s Alzheimer’s dis-
ease) and is bed ridden. Additionally, Robert Jackson suffers from
congestive heart failure and diabetes.

At the appointed time, you arrive at the Jackson family resi-
dence, Bill and his mother, Sofia, greet you at the door. After having a
pleasant conversation, in which Sofia tells you she and Robert have
been married forty-five years, and have three children including Bill
(who has a brother and a sister), and what Robert has always said he
would like to see done with his estate upon his death, you ask to meet
Robert. Bill and Sofia lead you to a neatly kept upstairs bedroom,
where Robert is laying in a hospital bed.

You observe that Robert can no longer feed himself, dress him-
self, nor provide for any of his basic needs. Sofia provides around the
clock care for Robert. Robert pensively stares into space. You say hel-
lo to Robert, but he cannot audibly respond to you. Occasionally, he
moves his head when Sofia speaks to him or rubs his head. After be-

119. Id. at cmt. M. See James White Mem'l Home v. Haeg, 204 Ill. 422, 68 N.E.
568 (1903); see also In re Schmidt's Will, 139 N.Y.S. 464 (Sur. 1912); Carr v. Radkey,
393 S.W.2d 806 (Tex. 1965).

120. See supra note 101.
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ing unable to initiate conversation with Robert, you ask Bill and Sofia
if you could return downstairs to the kitchen.

Bill and Sofia thank you for meeting Robert. Sofia asks if you
will carry out the estate wishes that she informed you that Robert de-
sires. Sofia has indicated that Robert told her in the past that he
would want her to have the home they live in together, that he would
like to see a beloved vacation home split equally among his three chil-
dren, and finally that his extensive antique automobile collection be
given equally to his two sons, Bill and Martin. Bill reminds you that
he is willing to pay any fee that you deem appropriate to prepare his
father’s estate plan.”

Can you properly prepare Robert’s estate plan? What ethical
strictures would you potentially be violating if you prepared a last
will and testament for Robert? Can you communicate with Peter
about potential mental lapses that you have observed in John? If so,
what could be the fall out of following such a course of disclosure?

1. ETHICAL ISSUES RAISED IN THE ROBERT JACKSON

HYPOTHETICAL

First, the attorney contemplating representing Robert Jackson
must make one thing clear: who the actual client is that he/she will be
representing. The situation in this scenario becomes a little murky
due to the attorney’s long-standing representation of Bill Jackson in a
variety of business matters over the course of time. Additionally, with
Bill’s mother, Sofia, in the picture, the stream gets muddier in terms of
who the true client will be in the representation. As a baseline, before
proceeding, the attorney in this situation would be well advised to
consult ABA Model Rule of Professional Conduct 1.7, dealing with
conflicts of interest before moving further. Rule 1.7 provides the fol-
lowing;:

(a) Except as provided in paragraph (b), a lawyer shall not repre-

sent a client if the representation involves a concurrent conflict of
interest. A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse
to another client; or

(2) there is a significant risk that the representation of one or
more clients will be materially limited by the lawyer’s re-

121. Similar to the experience expressed in supra note 101, I had a practice ex-
perience that closely mirrored the hypothetical narrative that forms the basis of
Hypothetical B.
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sponsibilities to another client, a former client or a third
person or by a personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent conflict of in-

terest under paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be
able to provide competent and diligent representation to
each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a
claim by one client against another client represented by the
lawyer in the same litigation or other proceeding before a
tribunal; and

4) eachlngfected client gives informed consent, confirmed in
writing,.

Additionally, the ACTEC Commentary to Model Rule 1.7 is very
instructive for an attorney confronted with a situation where an exist-
ing client is attempting to pay for the legal services of that attorney to
procure a will for someone else under which they will benefit. The
ACTEC Commentary provides:

Existing Client Asks Lawyer to Prepare Will or Trust for Another Per-

son. A lawyer should exercise particular care if an existing client

asks the lawyer to prepare for another person a will or trust that

will benefit the existing client, particularly if the existing client

will pay the cost of providing the estate planning services to the

other person. If the representation of both the existing client and

the new client would create a significant risk that the representa-

tion of one or both clients would be materially limited, the repre-

sentation can only be undertaken as permitted by MRPC 1.7(b). In

any case, the lawyer must comply with MRPC 1.8(f) and should

consider cautioning both clients of the possibility that the existing

client may be presumed to have exerted undue influence on the
other client because the existing client was involved in the pro-
curement of the document.

The attorney in this situation needs to make it abundantly clear
to Bill Jackson, and his mother, Sofia Jackson, that any potential attor-
ney-client relationship would be solely for the benefit of Robert Jack-
son. It is likely and extremely possible that Robert Jackson'’s interests
could be directly adverse to Bill Jackson’s on a host of matters in any
potential representation. At all times, the attorney must be able to act
with competence and diligence on behalf of Robert Jackson.

As for the matter of payment of attorney’s fees, the ABA Model
Rules of Professional Conduct also provide us with some direct guid-

122. MODEL RULES OF PROF'L CONDUCT r. 1.7 (AM. BAR ASS'N 1983) (emphasis
added).
123. ACTEC Commentaries, supra note 102.
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ance. The attorney facing a similar factual scenario is wise to consult
ABA Model Rule of Professional Conduct Rule 1.8(f). Rule 1.8(f)(1-3)
provides the following guidance on the payment of attorney fees by
someone other than the client:

(f) A lawyer shall not accept compensation for representing a cli-
ent from one other than the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer’s independence
of professional judgment or with the client-lawyer relation-
ship; and

(3) information relating to representation of a client is pro-
tected as required by Rule 1.6.

As a general rule, Rule 1.8(f) cautions and admonishes the attor-
ney not to accept compensation for representing a client from one oth-
er than the client unless three important preconditions are met.” First,
a full and adequate disclosure must be given to the client regarding
compensation, and the attorney must seek the client’s informed con-
sent.” Second, and perhaps most importantly, the attorney’s inde-
pendent professional judgment and the client-lawyer relationship
must not be interfered with by the third party paying the attorney’s
compensation.” Thirdly, the attorney must safeguard and protect
confidences gained about the client in accordance with the strictures
of Rule 1.6, which speaks to maintenance of confidentiality.” Finally,
in accordance with ACTEC Commentary 1.7, the attorney should cau-
tion the parties involved about the potential for undue influence
claims regarding the procurement of the estate planning documents.”

Again, the attorney faced with a situation like that outlined in
Hypothetical B should be crystal clear on who their client truly is, and
must maintain independence and not have a third party interfere with
the representation purely because they are paying the attorney’s com-
pensation. This next turns our attention to an assessment of Robert
Jackson’s stage or level of suffering from Alzheimer’s disease, and
whether the purported estate planning desires of Robert Jackson, as

124. MODEL RULES OF PROF'L CONDUCT r. 1.8 (f)(1-3) (AM. BAR ASS'N 1983)
(emphasis added); Lobatz v. U.S. West Cellular of Cal, Inc., 222 F. 3d 1142, 1147
(9th Cir. 2000).

125. Id.

126. Id.

127. Id.

128. Id.

129. ACTEC Commentaries, supra note 102.
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conveyed by his wife, Sofia, may be acted upon by the attorney to
prepare Robert Jackson's estate plan.

A subjective assessment of Robert Jackson’s mental capacity
must be made by the attorney who has met with him in his bedroom.
Having had some exposure to the types of life activities impacted by
the varying stages of Alzheimer’s disease, the attorney involved
would be safe to believe that Robert Jackson is suffering a severe or
late-stage form of Alzheimer’s disease. Robert’s cognition and ability
to perform everyday life activities by himself has been substantial-
ly/significantly impaired. Robert’s inability to feed himself, dress
himself, and respond verbally or physically to the attorney raise in-
surmountable red flags for the attorney. In accordance with Rule
1.14(a), Comment 1, discussed supra in Hypothetical A, because of
Robert’s substantial impairment he no longer has the ability to make
binding legal decisions.” The fundamental objective of any estate
planning attorney should be to memorialize the final wishes and de-
sires of their client, to effectively carry out the client’s expressed intent
with respect to the final disposition of their property. Having not had
any opportunity to communicate directly and effectively with Robert
Jackson, it would be improper for the attorney to substitute the pur-
ported values, wishes, judgments, desires, and intent expressed by So-
fia to be representative of Robert’s wishes as a true expression of Rob-
ert’s own intent. In a “normal” client relationship, the client has the
autonomy to make decisions that will further his/her best interests,
values, utility, and well-be'mg.131 Potentially, Sofia’s articulation and
expression of Robert’s final testamentary wishes could be inconsistent
with his true desires. Sofia’s articulations and expressions of Robert’s
testamentary wishes amount to a form of substituted judgment.””.

The attorney in this sort of situation should be extremely cautious to
implement Sofia’s suggestions in the absence of their articulation by
Robert himself.

130. MODEL RULES OF PROF'L CONDUCT r. 1.14 cmt. 1 (AM. BAR ASS'N 1983).

131. MODEL RULES OF PROF'L CONDUCT r. 1.2 (AM. BAR ASS'N 1983).

132.  See generally Ralph C. Brashier, The Ghostwritten Will, 93 B. U. L. REv. 1803
(2013) (examining substitute decisionmaking and the non-delegable duty of an in-
dividual’s power to make, amend, or revoke their will).
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C. Hypothetical C: The John Evans Estate Plan

Over the past twenty years, you have represented John Evans,
who is seventy-five years old, and his numerous corporate entities in a
variety of matters. John is a multimillionaire, with an estate currently
valued at approximately $4 million. You and John have had an exten-
sive attorney-client relationship, in addition to a very close personal
friendship for the past twenty years. At least twice each week for the
past ten years, you and John have had lunch or dinner together. John,
a widower, has one son, Peter Evans, who you represented seven
years ago in the adoption of his minor daughter Janet. Additionally,
you have a very close personal and social relationship with Peter.
You and Peter regularly get together at least twice each month to play
golf.

Ten years ago, you prepared a very extensive estate plan for
John Evans, which includes an irrevocable life insurance trust, a revo-
cable trust that holds several million dollars of real estate, and several
smaller trusts that John has established for trusted long-term employ-
ees. The bulk of the assets held in the revocable trust are to go to Pe-
ter when John passes away.

Recently, at least over the past year in particular, you have no-
ticed that John has become very forgetful, and that his long and short
term memory have lapsed. In a recent conversation, about five
months ago, John could not recall, Mary, his deceased wife’s name.
He literally drew a blank when you mentioned a memory about her.
John, who is normally impeccably dressed, recently showed up at
your office to have lunch with mismatched dress shoes— one black
and the other brown. A month ago, when John was driving on the
highway very close to his house, in a location he traveled often, he
called you on his cellphone to tell you that he was lost. You were able
to recognize his location from landmarks that he described to you.
You stayed on the phone trying to direct John approximately two
miles to his house. The phone call dropped, after repeated calls, you
were unable to reach John again. A State Trooper called your phone
number three hours later because you were the last listed number in
John’s phone, after discovering John disheveled and pulled off the
highway on the median strip with his cellphone in his lap. The
Trooper told you that John was forty miles away from his house, after
checking John's driver’s license to discern his home address, the of-
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ficer took John to his house and had a tow truck take John’s car to his
house.

Last week, John showed up at your office unannounced to tell
you that he felt like his son, Peter, was spying on him, and in his opin-
ion was stealing money from him and trying to wrestle control of sev-
eral of John's corporations from him. John was very angry, agitated
and paranoid. Specifically, John accused Peter of converting $50,000,
which he felt was missing from his bank account. John told you last
week that he, himself, wrote a $50,000 check to a television televange-
list. John pulled out the cancelled check alleging that Peter forged his
name. The check was made out to Reverend C. Dollar and written
fully in John’s handwriting, whose handwriting you have known well
for years. John tells you that he wants you to completely rewrite and
amend his revocable trust to remove and disinherit Peter completely.
Now, John wants to give all of his assets to Reverend C. Dollar to fur-
ther his ministry, to Peter’s complete exclusion.

You are tormented about what to do. Should you prepare the
revisions to John's estate plan, essentially disinheriting Peter, in light
of the facts you have been exposed to regarding John’s recent behav-
ior? Can or should you tell Peter about John's plan to disinherit him
completely? In light of all the peculiar recent memory lapses in John's
life, as his attorney, what can, should, or are you required to do to
protect John’s personal and financial wellbeing?

1. ETHICAL ISSUES RAISED IN THE JOHN EVANS HYPOTHETICAL

Based on the facts presented in Hypothetical C, subjectively
speaking, it would appear John Evans is beginning to suffer from
Alzheimer’s disease or some other form of dementia. It is plausible
that John’s mental lapse, and perceived impairment, might be at-
tributable to causes other than Alzheimer’s disease that are unknown
to the attorney. Having had such a lengthy relationship with John,
and knowing his son, Peter, so well and the values and desires that
John had previously professed in preparing his estate plan, in light of
recent events, the attorney should proceed very cautiously.

The facts surrounding John's recent episode where he became
lost on the highway close to his home leaves one concerned about
John's personal wellbeing. The incident surrounding the $50,000
check drawn to Reverend Dollar, by John, indicates that he may be
placing his financial health and well-being in jeopardy. In considera-
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tion of such troubling facts casting a negative light on John’s mental
capacity to safeguard his own personal and financial well-being, what
options does the attorney have at his disposal?

First, the ethical analysis must begin with a consideration of
ABA Model Rule 1.14(b) and (c). Rule 1.14(b) and (c) provide the fol-
lowing guidance to the estate planning attorney:

(b) When the lawyer reasonably believes that the client has dimin-
ished capacity, is at risk of substantial physical, financial or other
harm unless action is taken and cannot adequately act in the cli-
ent’s own interest, the lawyer may take reasonably necessary pro-
tective action, including consulting with individuals or entities
that have the ability to take action to protect the client and, in ap-
propriate cases, seeking the appointment of a guardian ad litem,
conservator or guardian.

(c) Information relating to the representation of a client with di-
minished capacity is protected by Rule 1.6. When taking protec-
tive action pursuant to paragraph (b), the lawyer is impliedly au-
thorized under Rule 1.6(a) to reveal information about the client,
but only to the extent reasonably necessary to protect the client’s inter-
ests.

Given the facts conveyed in Hypothetical A, the first practical
consideration the attorney must consider is whether to comply with
John's request to amend his estate plan and thereby disinherit John’s
son Peter. What is the attorney to do? The attorney must assess sub-
jectively, and also hopefully objectively, John’s mental capacity given
evidence he may be suffering from diminished capacity. The ACTEC
Commentary to Model Rule 1.14 is meaningful in this situation. It
reads as follows:

Testamentary Capacity. If the testamentary capacity of a client is

uncertain, the lawyer should exercise particular caution in assist-

ing the client to modify his or her estate plan. The lawyer gener-

ally should not prepare a will, trust agreement, or other disposi-

tive instrument for a client who the lawyer reasonably believes

lacks the requisite capacity. On the other hand, because of the

importance of testamentary freedom, the lawyer may properly as-

sist clients whose testamentary capacity appears to be borderline.

In any such case the lJawyer should take steps to preserve evi-
dence regarding the client’s testamentary capacity.

In cases involving clients of doubtful testamentary capacity, the
lawyer should consider, if available, procedures for obtaining

133. MODEL RULES OF PROF'L CONDUCT r. 1.14(b) (AM. BAR ASS'N 1983) (em-
phasis added).
134. Id. at (c) (emphasis added).
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court supervision of the proposed estate plan, including substi-
tuted judgment proceedings.

Given the facts presented above, it would appear that John's
mental capacity is particularly uncertain. Indeed, one could argue
that John is substantially incapacitated. Given this state, the attorney
should proceed cautiously. If the attorney determines that John's
mental capacity is beyond borderline, and in his or her professional
judgment, is severely compromised, the attorney should not prepare
the trust amendment that John is seeking.

The analysis of Model Rule 1.14(b) does not end merely with the
rule itself, the Commentary to Rule 1.14(b) provides illustrative high-
light on how to implement and carry out the rule ethically. For exam-
ple, Comment 5 provides the following insight.

[5] If a lawyer reasonably believes that a client is at risk of sub-
stantial physical, financial or other harm unless action is taken,
and that a normal client-lawyer relationship cannot be maintained
as provided in paragraph (a) because the client lacks sufficient
capacity to communicate or to make adequately considered deci-
sions in connection with the representation, then paragraph (b)
permits the lawyer to take protective measures deemed necessary.
Such measures could include: consulting with family members, using a
reconsideration period to permit clarification or improvement of circum-
stances, using voluntary surrogate decisionmaking tools such as durable
powers of attorney or consulting with support groups, professional ser-
vices, adult-protective agencies or other individuals or entities that have
the ability to protect the client. In taking any protective action, the law-
yer should be guided by such factors as the wishes and values of the cli-
ent to the extent known, the client’s best interests and the goals of in-
truding into the client’s decisionmaking autonomy to the least extent
feasible, maximizing clignt capacities and respecting the client’s family
and social connections.

Additionally, Comment 6 to Rule 1.14(b) provides guidance to
the attorney regarding considerations and factors in determining the
extent of the client’s diminished capacity. Assessing John’s particular
circumstances, the attorney should consider and balance the following
factors articulated in Comment 6:

[6] In determining the extent of the client’s diminished capacity,
the lawyer should consider and balance such factors as: the cli-
ent’s ability to articulate reasoning leading to a decision, variabil-
ity of state of mind and ability to appreciate consequences of a de-
cision; the substantive fairness of a decision; and the consistency
of a decision with the known long-term commitments and values

135. ACTEC Commentaries, supra note 102.
136. MODEL RULES OF PROF'L CONDUCT r. 1.14 cmt. 5 (AM. BAR ASS'N 1983)
(emphasis added).
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of the client. In appropriate circumstances, the lawyer may seek
guidance from an appropriate diagnostician.

Finally, the attorney must use his or her professional judgment
regarding how to proceed, and must consider the expense and trauma
of pursuing a guardianship and other restrictive measures, and pur-
sue the least restrictive action to maintain John’s autonomy. For ex-
ample, Comment 7 to ABA Model Rule 1.14 provides the attorney in
John’s case some guidance. It reads as follows:

[7] If a legal representative has not been appointed, the lawyer
should consider whether appointment of a guardian ad litem,
conservator or guardian is necessary to protect the client’s inter-

ests. Thus, if a client with diminished capacity has substantial

property that should be sold for the client’s benefit, effective

completion of the transaction may require appointment of a legal
representative. In addition, rules of procedure in litigation some-
times provide that minors or persons with diminished capacity
must be represented by a guardian or next friend if they do not

have a general guardian. In many circumstances, however, appoint-

ment of a legal representative may be more expensive or traumatic for

the client than circumstances in fact require. Evaluation of such cir-

cumstances is a matter entrusted to the professional judgment of the

lawyer. In considering alternatives, however, the lawyer should be
aware of any law that requireg the lawyer to advocate the least restrictive
action on behalf of the client.

The attorney must next consider who to disclose John's recent
mental capacity issues to and what type of information he should dis-
close to whom. In this regard, with respect to disclosure, Comment 8
to ABA Model Rule 1.14 provides the estate planning attorney with a
level of guidance. Comment 8 to ABA Model Rule 1.14 reads as fol-
lows with regard to disclosure of information pertaining to a client
with diminished capacity:

[8] Disclosure of the client’s diminished capacity could adversely

affect the client’s interests. For example, raising the question of

diminished capacity could, in some circumstances, lead to pro-
ceedings for involuntary commitment. Information relating to the
representation is protected by Rule 1.6. Therefore, unless author-

ized to do so, the lawyer may not disclose such information.

When taking protective action pursuant to paragraph (b), the

lawyer is impliedly authorized to make the necessary disclosures,

even when the client directs the lawyer to the contrary. Neverthe-

less, given the risks of disclosure, paragraph (c) limits what the law-

yer may disclose in consulting with other individuals or entities or seek-

ing the appointment of a legal representative. At the very least, the

lawyer should determine whether it is likely that the person or entity

137. Id. at cmt. 6 (emphasis added).
138. Id. at cmt. 7 (emphasis added).
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consulted with will act adversely to the client’s interests before discuss-
ing matters related to the client. The lawyer’s position in such cases is an
unavoidably difficult one.

Here, again, it is reasonable to believe that John has diminished
capacity ™ and is at risk of substantial physical, financial, or other
harm.™ In such circumstances, the attorney may take reasonably nec-
essary protective action to protect John, including consulting with in-
dividuals and entities that have the ability to take action to protect
John.™ Naturally, being concerned about John as a client and friend,
the attorney is permitted to consult with “family members, using a re-
consideration period to permit clarification or improvement of the cir-
cumstances, using voluntary surrogate decisionmaking tools such as
durable powers of attorney or consulting with support groups, pro-
fessional services, adult-protective agencies or other individuals or en-
tities that have the ability to protect [John].”"* In seeking to take pro-
tective action, the attorney should be aware of “such factors as the
wishes and values of the client to the extent known, the client’s best
interests and the goals of intruding into the client’s decisionmaking
autonomy to the lease extent feasible, [and of] maximizing client ca-
pacities and respecting the client’s family and social connections.”"

The attorney may want to consider involving and engaging the
services of a diagnostician to fully assess the level and extent of John's
perceived diminished capacity. Perhaps, after accessing objectively
and subjectively the nature and extent of John's perceived diminished
capacity, the attorney may finally decide whether it is advisable to
appoint a conservator or guardian for John. This should be a last re-
sort decision. As Model Rule 1.14 and the associated Commentary re-
veal, a conservatorship or guardianship is expensive and traumatic.”
However, this decision to seek a conservatorship or guardianship falls
within the sound professional judgment and discretion of the attor-

139. Id. at cmt. 8 (emphasis added).

140. At least subjectively speaking, in assessing whether John has diminished
capacity, the attorney should consider and balance such factors as: “the client's
ability to articulate reasoning leading to a decision, variability of state of mind and
ability to appreciate consequences of a decision; the substantive fairness of a deci-
sion; and the consistency of a decision with the known long-term commitments
and values of the client. In appropriate circumstances, the lawyer may seek guid-
ance from an appropriate diagnostician.” Id. at cmt. 6.

141. See MODEL RULES OF PROF'L CONDUCT r. 1.14(b) (AM. BAR ASS'N 1983).

142. Id.

143. Id. atcmt. 5.

144. Id.

145. Seeid. atcmt. 7.



136 The Elder Law Journal VOLUME 24

ney.™ It is advisable that the attorney advocate and seek the least re-
strictive action to preserve John’s autonomy."

The final consideration the attorney must ponder and pass deci-
sion on is the extent, if any, that information about John’s perceived
diminished capacity should be disclosed and revealed to Peter, John's
son, by the attorney. As discussed above, ABA Model Rule 1.14(c) al-
lows revelation of limited information about the client, “but only to
the extent reasonably necessary to protect the client’s interests.”*
Disclosure of evidence or perception of John’s diminished capacity to
Peter could potentially be adverse or detrimental to John’s interests.”
Armed with such information, Peter may likely attempt to commence
an involuntary commitment proceeding, which would substantially
impinge upon John's personal autonomy.”™ Generally, the attorney
should not disclose information adverse to a client pursuant to Model
Rule 1.6; however, attorneys may disclose necessary information to
take protective action on behalf of the client.” At least at this point,
the attorney should tread lightly with respect to disclosure concerning
John's decision to potentially disinherit Peter, and John's perceived
diminished capacity and impaired condition to Peter. Disclosure on
these two accounts is ill-advised. “The lawyer’s position in such cases
is an unavoidably difficult one.”™

Part III: Ameliorating and Addressing the Ethics and
Challenges of Alzheimer’s Disease in the American Law
School and among Members of the Practicing Bar

As the hypotheticals presented above in Part II illustrate, servic-
ing the needs of a client suffering from Alzheimer’s disease requires
an awareness of the manifestations of the disease, and cautiousness in
adherence to ethical rules and standards that govern all lawyers. The
demographic aging of the American populace will continue to create
vexing and complex ethical problems for estate planning attorneys.
Until a cure or preventative treatments for Alzheimer’s disease are
discovered, baring a major medical breakthrough, the number of Alz-

146. Id.

147. Id.

148. MODEL RULES OF PROF'L CONDUCT r. 1.14(c) (AM. BAR ASS'N 1983).

149. See MODEL RULES OF PROF'L CONDUCT r. 1.14 cmt. 8 (AM. BAR ASS'N 1983).
150. Id.

151. Id. See also MODEL RULES OF PROF'L CONDUCT r. 1.6 (AM. BAR ASS'N 1983).
152. MODEL RULES OF PROF'L CONDUCT r. 1.14 (AM. BAR ASS'N 1983).
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heimer’s disease sufferers will skyrocket if projections hold true. With
this burgeoning and looming crisis on the horizon, the legal profes-
sion will be extremely wise and discerning to educate current and fu-
ture members of the legal profession about the intricacies of dealing
with the needs and ethical challenges presented by clients who suffer
from Alzheimer’s disease. The need for education in the legal com-
munity regarding the challenges of repressing clients with Alz-
heimer’s disease is immediate—the problem will worsen as time
passes—so the time for proactive initiatives is pressing. Education,
awareness, and outreach about Alzheimer’s disease is critically need-
ed in two important segments of the legal community: 1) in the law
school curriculum to raise the issue and prepare students for the prac-
tical challenges of servicing clients with Alzheimer’s disease; and 2)
among members of the practicing bar to familiarize and arm practi-
tioners with a medical awareness of the manifestations of Alzheimer’s
disease, and the ethical considerations to avoid traps for the unwary
and uneducated.

This Part’s purpose is to briefly outline a handful of practical ini-
tiatives to engender and buttress a meaningful awareness of Alz-
heimer’s disease in the law school/legal educational community and
within the legal professional community. First, the focus will be on
law school efforts that may be implemented to ameliorate the looming
Alzheimer’s disease crisis and its corresponding effect on client repre-
sentation. Finally, consideration will be placed on how the practicing
bar can become more aware of Alzheimer’s disease in the existing and
potential client population, while also fostering ethics and profession-
al responsibility exposure to the challenges faced by practicing attor-
neys currently or when potentially representing clients with Alz-
heimer’s disease.

A. Law School Efforts to Ameliorate the Looming Alzheimer’s
Disease Crisis

As outlined and discussed in Part I, supra, with an explosion in
the number of American citizens suffering from Alzheimer’s disease,
law schools must expose students to the challenges and intricacies of
interacting with future clients who actually or potentially could be
suffering from Alzheimer’s disease. As a first step, law professors,
especially those teaching doctrinal classes like Estates and Trusts,
Family Law, and Professional Responsibility must familiarize stu-
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dents with the warning signs, symptoms, stages, and manifestations
of Alzheimer’s disease in a straight-forward and understandable fash-
ion.

On an omnibus level, law professors must make it an imperative
to devote meaningful discussion time to discuss demographic trends
and raise the importance of the looming Alzheimer’s disease crisis to
law students. Every law professor understands the tension between
allocated class meeting times, student contact hours, and curricular
coverage priorities and time pressures. With this in mind, however,
classroom discussion of Alzheimer’s disease and its impact must
move up the priority scale and have a place in the mix of topical cov-
erage and in a professor’s lecture and classroom discussion emphasis.

Additionally, a greater emphasis on ethical and professional re-
sponsibility considerations needs to be prioritized in leading case-
books in the estate and trusts universe. Unfortunately, many widely
adopted casebooks offer, in my opinion, far too little space outlining
and exposing students to in-depth consideration of ethical and profes-
sional responsibility cases and materials.” Law professors should
consider integrating a meaningful discussion of important ABA Mod-
el Rules of Professional Conduct and ACTEC Commentaries that im-
pact estate planners in the Estates and Trusts classroom. Next, hypo-
thetical fact patterns that present real-life ethical and professional
responsibility problems for consideration by students could aid stu-
dent exposure and understanding of ethical quandaries associated
with Alzheimer’s disease. One key benefit of a hypothetical approach
is that it allows students to ponder and consider complex factual situ-
ations in a safe environment where actual client interests cannot be
harmed. Practice and exposure might not make one perfect, but it cer-
tainly will improve one’s performance, perception, and adaptation
skills when faced with the pressure of real-life situations.

To reiterate, my recommendations for law professors and the le-
gal education community require little to no cost, and are as follows:

a. Familiarize law students with the warnings signs, symptoms,
and manifestations of Alzheimer’s disease;

153. A good example to the point that I'm making is the widely adapted case-
book DUKEMINIER & SITKOFF, WILLS, TRUSTS, AND ESTATES (Wolters Kluwer 9th
ed., 2013). In this casebook, the authors discuss professional responsibility issues
on pages 51-62, and only in principal cases within the context of the attorney’s du-
ty to intended beneficiaries and conflict of interest of the attorney to clients. Id. at
51-62.
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b. Incorporate and prioritize discussion about Alzheimer’s disease
into the curriculum and classroom environment in law schools;

c. Integrate a meaningful discussion of the ABA Model Rules of
Professional Responsibility and the ACTEC Commentaries that
impact the ethical and professional conduct of estate planning at-
torneys, in particular, into the classroom; and

d. Use and create real-life hypotheticals like the ethical and pro-
fessional responsibility problems presented above in the class-
room environment.

B. Efforts and Initiatives in the Legal Community to Address
Ethical Issues Faced When Servicing the Needs of Clients with
Alzheimer’s Disease and Other Forms of Dementia

As discussed in the law school and legal education context
above, familiarization and exposure of the practicing bar to issues sur-
rounding Alzheimer’s disease is imperative. As time passes, the prac-
ticing bar will be sure to face an explosion of clients with Alzheimer’s
disease who will present practical and ethical challenges in their rep-
resentation. The time is now to make attorneys aware and prepared
to handle and deal with the complex and vexing issues associated
with representing current and potential clients with Alzheimer’s dis-
ease. The time to ring the alarm is now. Attorneys will continue to
run through a field populated with lJandmines.

The practicing legal community and the practicing medical
community must unite to equip each other to better handle and deal
with legal and medical needs of clients and patients suffering from
Alzheimer’s disease. With this understanding and cross-pollination,
the legal and medical professions need to work together to educate
each other about the legal and medical ethical issues that arise in ser-
vicing the needs of members of the populace who suffer from Alz-
heimer’s disease. One practical initiative in this positive direction
would be for specialty, local, county, and state bar associations to
partner with doctors to expose their membership to accessible medical
discussions on the warning signs, symptoms, and manifestations of
Alzheimer’s disease. This could be easily done by partnering with
and allotting time for medical professionals to address attorneys at
continuing legal education (CLE) events on the topic of Alzheimer’s
disease.

As a next step, in conducting CLE events generally on ethics and
professional responsibility, special attention, focus, and emphasis
should be directed towards moving Alzheimer’s disease higher on the
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discussion priority map. Generally, in CLE’s on ethics and profes-
sional responsibility, Alzheimer’s disease and its current impact and
looming explosion should be advanced up the discussion ladder.

Next, as Alzheimer’s disease gets discussed more in the legal
CLE world, presenters should consider using hypotheticals and simu-
lations based on ethical dilemmas estate planning attorneys face in
planning for clients with Alzheimer’s disease. This would serve to
bring awareness to the issue of Alzheimer’s disease, and expose, peek,
and deepen the understanding of practicing attorneys to the bevy of
ethical rules and considerations that could come to light when dealing
with an actual or potential client who is suffering from Alzheimer’s
disease.

Conducting CLEs will not be the only answer to the looming
impact of Alzheimer’s disease on the typical estate planners practice.
Invariably, as the prevalence of Alzheimer’s disease continues to rise,
attorneys will almost certainly encounter actual or potential clients
who suffer from Alzheimer’s disease. “As memory, judgment, and
other cognitive abilities decline, compensatory mechanisms develop
and serve to cover for such deficits.””™ “Remaining skills and abilities
tend to be emphasized or overemphasized, so that deficits are not so
readily observed.”” “Simply stated, it is not always possible to accu-
rately determine whether a person is capacitated (or incapacitated)
during the course of normal conversations.”” “While it is necessary
to know when true incapacity exists, it is equally important to avoid
declaring a client incapacitated if they are capable of making sound
decisions.””” “In your work with older clients, keep in mind that it
may be difficult to make simple assessments of their cognitive capaci-
ty.”™ The attorney may desire to seek out the assistance of a qualified
examiner or diagnostician who would be “able to assess overall capac-
ity while accounting for specific neurological deficits and [to] ... con-
sider possible treatable causes of impairment.”” In choosing a quali-
fied examiner or diagnostician, it is suggested “that the most
important consideration is whether the examiner has specialized
training and experience in geriatric competency assessment in addi-

154. Brandriet & Thorn, supra note 103.
155. Id.

156. Id.

157. Id.

158. Id. at22.

159. Id.
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tion to an advanced clinical degree.”160 “Given that caveat, individuals
from several different professions may provide quality evaluations.”™”
Physicians, psychologists, advanced practice nurses, and clinical so-
cial workers with the requisite training and experience may all bring
particular strengths and perspectives associated with their respective
. 162, . . . ’ .

professions. It will be in your client’s best interests for you to
evaluate the credentials and experience of an examiner before making
a referral for capacity assessment.”'”

Both subjective and objective assessment of mental capacity
must be conducted to determine an actual or potential client’s mental
capacity. In this vein, one commentator has astutely observed the fol-
lowing:

The outcome of a capacity determination can be very grave,
possibly resulting in forced surrender of personal and/or finan-

cial decision-making rights. Thus, it is imperative that the as-

sessment be accurate, complete, and performed and documented

with care. Both objective and subjective assessment are compo-

nents of a capacity evaluation. Standardized tests and measures

are used to increase objectivity. As human evaluators, some sub-

jective evaluation is inherent (which can be an advantage as not

all human behavior can be objectively measured). Professional

perspective of a person’s capacity, though not necessarily the out-

come, may vary depending upon the specific professional disci-
pline of the evaluator(s).

160. Id.

161. Id.

162. Id. at22-23.

163. Id. at23.

164. Id. Additionally, it is recommended that capacity be assessed “holistical-
ly.” Brandiet and Thorn observe the following regarding holistic assessment: “To
increase the accuracy of a capacity evaluation, it is essential that the proposed pro-
tected person, along with their specific situation and living environment, be as-
sessed “holistically” as opposed to consideration of only their mental or cognitive
status. Assessing mental status is a necessity, but should never suffice as the entire
evaluation. To illustrate, certain individuals may score very poorly on standard-
ized mental status exams, yet function well, safely, and without putting them-
selves or others at risk (most decisions may be sound). Other individuals may
score quite well on standardized tests, but subject themselves and others to risk on
a daily basis (most decisions are likely poor) . . .. Physical health, physical disabil-
ity, functional ability (to do daily activities), nutrition, safety, sensory function,
and emotional status must be determined in addition to mental status as each con-
tributes to the ability (or inability) of a person to make sound decisions. If sensory
loss, for example, was not considered, a person might be labeled as incapacitated
due to unintelligible answers that were the result of deafness and the inability to
hear what was being asked of them. Thus, failing to consider an individual in a
holistic fashion could lead to an appointment of a guardian and conservator when
the more apdpropriate provision for protecting the person might have been less re-
strictive.” Id.
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Again, to summarize, the practicing bar and legal professional
community could be better served by considering the following ef-
forts and initiatives to raise awareness of ethical and professional re-
sponsibility considerations in representing the needs of actual or po-
tential clients with Alzheimer’s disease:

a. Partnerships and collaborative efforts uniting lawyers and doc-
tors to educate each other on the medical and ethical issues in
servicing the needs of Alzheimer’s clients/patients should be fos-
tered;

b. Specialty, local, county, and state bar associations should con-
sider inviting doctors to CLE events to present information on the
warning signs, symptoms, and manifestations of Alzheimer’s dis-
ease in straight-forward and accessible presentations on the topic;

c. CLE events focused specifically on the importance and the rise
of ethical and professional responsibility issues associated with
servicing actual and potential clients with Alzheimer’s disease
should be prioritized and highlighted;

d. CLE presenters should consider using hypotheticals to raise
awareness and understanding of the multifaceted ethical and pro-
fessional responsibility issues associated with representing actual
and potential clients with Alzheimer’s disease; and

e. Attorneys who have questions about a client’s mental capacity,
within the context of an actual or potential estate planning client
engagement, should seek the assistance of a qualified examiner or
diagnostician to determine a client’s subjective and objective men-
tal capacity.

Conclusion

The impact and devastation associated with the rise and grow-
ing prevalence of Alzheimer’s disease will be enormous and will
uniquely affect an attorney’s conduct with affected clients. Demo-
graphically, as the American society ages, more and more citizens and
caregivers will be forced to stare the ravages of Alzheimer’s disease in
the face. Law students and attorneys will not be immune from having
to eventually service the needs of a client with Alzheimer’s disease at
some point in their careers, especially current and prospective estate
planning attorneys. There will be many landmines to run past and
avoid ethically and professionally. These ethical and professional di-
lemmas will represent traps for the unwary legal practitioner. Many
current and future lawyers will set off these proverbial landmines as-
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sociated with ethical representation of clients with Alzheimer’s dis-
ease.

At the outset, this Article’s objectives were twofold. Exposure to
a problem ideally brings about solutions. Hopefully, first, the symp-
toms, stages, and impact of Alzheimer’s disease has been made acces-
sible to a wider audience. Secondly, the awareness of Alzheimer’s
disease in the law school setting, and among members and policy-
makers in the practicing bar has hopefully peeked. With exposure, we
can begin to find ethical and professional guidance that steers attor-
neys beyond ethical pitfalls. Often, attorneys will find themselves
forced to make subjective professional judgment calls regarding
whether or not an actual or potential client has diminished mental ca-
pacity. The hope is that this Article will serve to provide a modicum
of guidance and direction to attorneys forced to make these difficult
professional judgments. Working together, the desire is that we find
meaningful ways to ethically represent clients suffering from Alz-
heimer’s disease and provide them with a level of autonomy and dig-
nity in conducting their legal affairs.
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Appendix A

Mini-Mental State Examination (MMSE)

Patient's Name: Date:

Instrugtions: Ask tho quaestions in the ordcr listed, Score one point for cach correct
response within cach quostion or octivity.

faximum | Petient's

Scoro Scoro Quostions
5 “What Is the year? Seasan? Date? Day of the week? Month?”
5 “Where are we now; State? County? Town/city? Hospital? Floor?”
The names three {ated objects clearly and slowly, then

asks the patient to nams all three of them. The patient's responsa is
used for scoring. The examiner repaats them until patlent leams all of
them, if possible. Number of trials;

“t wou'd like you to count backward from 100 by sevens.” (83, 86, 79,
5 72,65, ...) Stop after five answers.
Alternative: “Spell WORLD backwards.” (D-L-R-O-W)

*Earfier { told you the names of threa things. Can you tell me what those

were?”

Show the patient two simple objects, such as a wristwatch and a pancil,

and ask the patient to name them.

1 “Repest the phrase: ‘No ifs, ands, of buts.””

3 “Take the paper in your right hand, fold It in half, and put it on the floor.”
{The examiner gives the patient a piece of blank paper.)

“Pleasa read this and do what it says.” (Written instruction is *Close

your eyes.”)

*Make up and writa a sentence about anything.” (This sentence must

contain @ noun and a verb.)

“Pisase copy this picture.” (The examiner gives the patient a blank
plece of paper and asks him/her to draw the symbaol befow. All 10
angles must be present and two must interssct.)

| R
30 TOTAL
{Adzpted from Rovncr & Folaisin, 1887)

Sourco: XCins iowa, pdt Providad ty RHCQF, 0108410
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Ins ons for admini; and scoring of the MM,
Qﬁ'ﬂ!gﬁmﬂﬂmﬂ@)‘

Ask for the date. Then specifically ask for parts omitted (e.g.. “Can you also tell mo what season it
i57"). Ono polint for each correct answer.

« Askin tum, “Can you teli me the name of this hospial (town, county, etc.)?* One point for each
correct answer.

Registration (3 points);

« Say the names of thres unrelated objects clearly and slowly, allowing approximately one second for
each. After you have said all three, ask the patient {o repeat them. The number of objects the
patient names comrectly upon the first repstition determines the score (0-3). If the patient does not
repeat all three objects the first time, continue saying the names until the patient is able to repeat afl
three items, up to six trials. Record the number of trials it takes for the patient to leam the words. if
the patient does not eventually leam all three, recail cannot be meaningfully tested.

« After completing this task, toll the pationt, "Try to remember the words, as | will ask for themina
litte while.”

ttentio Blgula 5 ts);
» Ask the patient to begin with 100 and count backward by sevens. Stop after five subtractions (93,
88, 78, 72, 65). Score the total number of corect answers,
» {f the patient cannot or will not perform the subtraction task, ask the patient to speli the word “worid™
backwards. The score is the number of leitars in comect order (e.g., dirow=5, diorw=3).

Recall (3 points);
* Ask the patlent if he or she can recall the three words you previously asked him ar her to
remamber. Score the total number of correct answers (0-3).

< Naming: Show the patient a wrist waich and ask the patient what it is, Repeat with a pencil. Score
one point for each correct naming {0-2).

« Repetition: Ask the patient to repaat the sentence aftar you ("No ifs, ands, or buts."). Allow only ona
trial. Score O or 1.

« 3-Stage Command: Give the patient a piece of blank paper and say, "Take this paper in your right
hand, fold it in half, and put it on the floor.” Score one point for each part of the command comrectly
executed.

* Reading: On a blank plece of paper print the sentenca, “Close your eyes,” in letters large enough
for the patient to see dearly. Ask the patient {o read the sentence and do what it says. Score one
point only if the patient actually closes his or her eyes. This Is not a test of memory, s0 you may
prompt the patient to "do what it says® after the patient reads the sentonce.

* Writing: Give the patient a blank plece of paper and ask him or her to write a sentence for you. Do
not dictate a sentence,; it shoutd be written spontaneocusly. The sentence must contain a subject
and a verb and make sense, Correct g and ion are not

« Copying: Show the patlent the picture of fwo intersecting pentagons and ask the pa\lem to copy the
figure exactly as it is. Alf ten angles must be present and two must infersect to score one point.
Ignare tremor and rotation.

{Falstein, Folstein & McHugh, 1675)

Sourco: Alowa, oot Provided by NHCQF, 0106-410
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Interorotation of tho MMSE
Hothod Scoro Intorprotation
Single Cutoff <24 Abnorma!
Range <21 fncreased odds of dementia
>26 Decreased odds of dementia
21 Abnormal for 8" grade education
Education <23 Abnormal for high school education
<24 b ! for collage
24-30 No cogritive impairment
Saverity 18-23 Mild cognitive impairmant
017 Severe cognltive iImpaimment

Sourgos:
= Crum RM, Anthony JC, Bassett S8, Falstein MF. Popudation-bascd nomms for the mini-mental state
by age and ional level. JAMA. 1993;262(18):2386-2391.

« Folstein MF, Folstein SE, McHugh PR. "Minkmental stots™: a practical method for greding the cognitive state
of patients for the clinicion. J Psychiatr Res. 1976;12:189-188.

*  Rovner BW, Folstein MF. Mini-mentsi state exam in clinical practice. Hosp Pract. 1987.22(1A):99, 103, 108,
110.

*  Tombaugh TN, Mcintyre NJ. The mini-mental stats examination. a comprehensive rovisw. J Am Gerlstr Soc.
1882;40(8).922-935.

3
Sourco: dizing Lowe. pdt Provided by NHCOF, 0105410
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Appendix B
Short Portable Mental Status Questionnaire (SPMSQ)
Patlent's Namo: Date:

Circlo Appropriate Sex M F
Description: YRS OF EDUCATON:  Greda Schoo!

RACE: Whito  Sfack

High School Bayond}ﬂmsr:hod

Ask quastions 1 10 10 on this list snd record all answers, Mmmﬂon%uwnmwmmm

lostnretions;
have a tetephone.) All responsas must be given without

birth certificate, or other aid

to
o memeory. Record the total number of erors based on the answers to the 10 questions.

+ | - | Questions

instructions

1. Whatis the date today?

Correct only when the month, date, and year are aft
comrect.

2. What day of the week is it?

Correct only when the day Is correct.

3. Wnst is the name of this place?

conwugnydmdeamomnufmbwﬂomsg!m
‘Myhoma the correct city/town, or the correct name of

are afl

4. What is your tglephone number?

Oomumnmemmbercmbemmadormasszd
c2n repeal the same number 2t a later time in the
interview.

4a. What is your street address?

Ask onfy if the subject does net have a telaphone.

5. How old gre you?

Correct when the stated age corrasponds to the date of
birth.

8. Whan were you bam?

Correct only when the month, date, and yesr are
correct.

7. Who is the president of the United States
now?

Requires only the correct last name.

8. Who was president just before him?

Reguires only the correct last name.

9. What was your mother's maiden namo?

Needs no verification; it only requires a female first
rame plus & last name other thao the subject's,

10. Subtract 3 from 20 and keep subtracting 3
from each now numbser, all the way down.

The entira series must be performed corractly to be
scored as carrect, Any error in the gefies—or an
unwilingness o aftempt the series—is scored as

Total Number of Errors

« 0~ 2gmors = intact Intellectual Functioning
o 3-4 enors = Mild Intellectual impeimment

* 5«7 arrors = Modarste Intellectual Impeirment
*» 8- 10 enurs = Severe intellectusl impairment

{Allows one more error for & subject with only a grade schaof education. Allow one less emor for a subject with
education bayond high schoo!. Aliow one mare error foc African-American subjects, using identical educational

criteria.}

Souree:
Preiffer E. A short portahie
Soc. 1976:23(10):433-41.

mantal status questionnaire for the assessment of organic brain defict in ciderly patients. J Am Gonatr

147
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Appendix C

Instructions for Administration & Scoring
1D: Oate:

Step 1: Three Word Registration

Look directly at person and say, "Pleass listen carefully. | am going to say three words that | want you to repoeat back
10 me now and try to remember. The words ere [soloct a list of words from the vorsions balow]. Please say thom for
ma now.” if the person Is unable to repeat tha words after throo atternpts, move on to Step 2 (clock drawing).

Tha following and other word lists havo bean used In ono or mora clinical studies.” For repeated sdministrations,

uso of an word listis
Version t Version 2 Version 3 Versiona Version s Version 8
Banana Leader Village River Ceptain Daughter
Sunrisa Soasoen Kitchen Nation Goarden Heovan
Chelr Table Baby Fingor Picture Mountain
Step 2: Clock Drawing

Say: “Next, | want you to drow 3 clock for me. First, put in ali of the aumbers whare thay go.” When that is complated,
say: “Now, set the hands to 10 past 1"

Uso proprinted circle (sce next page) for this oxercise. Ropeat instructions as necdad as this is not & momory test,
Move to Step 3 if tha cioek is not complota within three minutes.

Step 3: Three Word Recall

Ask tho parson to recali the three words you stated in Stop 1. Say: *What worg tho three words | asked you to
remember? Record the word list varsion number and tha person’s onswers below,

Word List Version: __.... Porson’s

Scoring

Word Recatt .. (0-3 points) 1 point for cach word spontancously recalied without cuolng.

i

; —

| u Norma! clock = zpolnb.Anormcldockhmullnumbcnplacodlnmnmrmct
i soquenca ond epproximetely correct position (0.g. 12, 3. 6 and g oro Inanchor
! Clock Orow: e O OF 2 pOINYS) posRions) with oo missing or duplicots numbers. Hands ore painting totha 1t
]

T

and 2 (1110), Hend longth ks not scored.
tnability or rofusal to drow o clock (obnormal) = 0 polnn.

) Total score = Ward Recall scoro « Clock Draw scoro.

. : Ampe!mo'«aoﬂ!houlnl—(:og"hmhomvalwmmlawmmng.
. Total Scoro: ~ (05 points) but mony with will scoro

] higher. Whon groater scnsitivity is. doslred. acut point of <4 ls recommended a3

it may Indicete 0 ncad for further ovctuction of cognitive status.

Nini-Cog™ &t §. Borson. All rights raaerved. Reprinted with permi::lon aftha mmw mlcﬁ for clinicst and educationat purposes.
May not be moditiod or used for of the outhor (cootu uw.edu).
v GI.IQKG
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ID: Date:
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