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SETON HALL LA WREVIEW

maintenance of a well-regulated militia for the protection of a free
state.'"'

In Heller, the plaintiffs brought suit to challenge the District of
Columbia's restrictive gun control regulations involving both a
handgun ban and a safe-storage regulation."7 The Supreme Court
recognized for the first time that the Second Amendment conferred
an individual right to bear arms that was unconnected to the militia or
military service."'

As a result, the Supreme Court held that the Washington, D.C.
regulations violated the Second Amendment."' In coming to this
holding the Court "failed to respect legislative judgments; and
reject[ed] the principles of federalism."' The Supreme Court
disregarded precedent, and imputed its own goals of establishing and
preserving liberty and limiting government power. As of this writing,
since Heller, there have been over 1,090 challenges to gun laws or gun
prosecutions that have undermined lawmaker's ability to regulate

121guns.
As Stephen Kiehl summarizes, in McDonald v. City of Chicago, the

plaintiffs challenged a Chicago ordinance that prohibited possession
of a firearm unless there was a valid registration certificate, and the
ordinance forbade the issuance of such a certificate for most
handguns."' Here, the Court held that the scope of the handgun
prohibitions amounted to an effective ban on handgun possession and
that the ban was unconstitutional.' The Court incorporated Hellers
Second Amendment holding that there is an individual right to bear
arms for self-defense.' However, here the court extended the right's
application to the state and local governments.' This effectively

116

See generally U.S. CONST. amend. II.
''7

District of Columbia v. Heller, 554 U.S. 570, 574-76 (2008); see also Lund, supra
note 37, at 148-49.

118
Heller, 554 U.S. at 619-20; Lund, supra note 37, at 148.

19Heller, 554 U.S. at 635; Lund, supra note 37, at 149.
120 Heller, 554 U.S. at 679 (Stevens, J., dissenting); see also Wilkinson, supra note 46,

at 190.
121 Protecting Strong Gun Laws: The Supreme Court Leaves Lower Court Victories

Untouched, L. CTR. To PREvENT GUN VIOLENCE (Aug. 2, 2016),
http://smartgunlaws.org/protecting-strong-gun-laws-the-supreme-court-leaves-lower-
court-victories-untouched/. See Heller, 554 U.S. at 679 (Stevens,J., dissenting); Cornell
& Kozuskanich, supra note 5, at 1.

122
Kiehl, supra note 5, at 1139 (summarizing McDonald v. City of Chicago, 561

U.S. 742, 750 (2010)).
123 Id.

McDonald, 561 U.S. at 791.
Cornell & Kozuskanich, supra note 5, at 3.
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2017] GUN RIGHTS AMD THE NEW LOCHNERISM

limited regulatory power. McDonald upheld the ruling in Heller, which

departed from precedent, and supported the same ideologies and

goals of promoting individual liberty at the expense of unjustifiably

limiting government power. The scope of federal power to regulate

guns is narrowed by these decisions, but there remains space for

significant gun control.""

2. Weapons in Common Use

While weapons in common use cannot be barred completely,

some regulation appears to still be possible even under today's

expanded protection of gun rights.12 ' The "weapons in common use"

limitation allows the government to continue to enforce laws regarding

rocket launchers, bazookas, and other weapons that are not in
128

common use.

126 See Kiehl, supra note 5, at 1138-39.
127 See Schaerer, supra note 5, at 800, 828 (explaining that there are many

dangerous military-grade arms that can be regulated and prohibited, because they
would fall outside the protection of the Second Amendment and were not "bearable"

or would not be considered as lineal descendants from weapons of the Framers era

when the Amendment was implemented). The relevant time in the common-use

inquiry, as articulated in Miller and adopted by Heller (i.e., whether a weapon is "in

common use at the time"), is the present time rather than the time that the Second
Amendment (for federal gun laws) or the Fourteenth Amendment (for state and local

gun laws) was adopted. EvenJustice Breyer understood Scalia's holding to be mistaken

because he construed the Second Amendment this way: "The Second Amendment
should protect weapons that can be fairly traced back to those weapons in common

use at the time relevant constitutional amendments were adopted-that is, the Second

Amendment should protect the 'lineal descendants' of commonly used Framing-era

weapons-rather than, as Justice Scalia suggested, weapons in common use at some

ever-changing 'present' time." Id. at 801. See also Friedman v. City of Highland Park,
784 F.3d 406 (7th Cir. 2015) (recognizing that the Second Amendment does not

automatically imperil every law regulating firearms, and holding that a city ordinance

prohibiting the possession, sale, or manufacture of semi-automatic assault weapons
and large-capacity magazines did not violate the Second Amendment), cert. denied, 136.
S. Ct. 447 (2015); N.Y. State Rifle & Pistol Ass'n v. Cuomo, 804 F.3d 242 (2d Cir. 2015)
(applying intermediate scrutiny and upholding laws prohibiting possession of certain

semiautomatic weapons, assault rifles with military-style features, and large-capacity
magazines), cert. denied, 136 S. Ct. 2486 (2016); Drake v. Filko, 724 F.3d 426, 431-32

(3d Cir. 2013) (holding that a state law requiring applicants to establish a "justifiable
need" to be allowed to carry a handgun in public for purposes of self-defense did not

violate the Second Amendment because it is a "presumptively lawful," "longstanding"

regulation); People v. Garvin, 994 N.E.2d 1076, 1080, 1085 (Ill. App. Ct. 2013)

(holding that a state statute prohibiting possession of ammunition for unlawful use of

weapons by felons did not violate the Second Amendment); State v. Craig, 807 N.W.2d
453, 461-62 (Minn. Ct. App. 2011) (applying intermediate scrutiny and upholding a

state law prohibiting persons convicted of a crime of violence from possessing a

firearm); Kiehl, supra note 5, at 1138.
128 See Friedman, 784 F.3d at 406-07; N. Y. State Rifle & Pistol Ass'n, 804 F.3d at 269;

Heller v. District of Columbia, 670 F.3d 1244, 1262 (D.C. Cir. 2011) (upholding
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The Court currently recognizes that other weapons that do not
qualify as being in common use include armor-piercing bullets and
assault weapons.2

2 However, the use of this phrase begs the question
of what the legal standard is for whether a weapon should be
recognized as being in common use, and whether it is possible for a
weapon to transition into that category.'

A notable criticism of the "weapons in common use" premise
endorsed by Justice Scalia in Heller, comes from Allen Rostron, who
states that:

Justice Scalia also indicated that the Second Amendment's
protection does not extend to all types of guns. Instead, the
Amendment merely guarantees a right to have the types of
weapons commonly used by Americans for lawful,
nonmilitary purposes such as self-defense .... Applying the
"common use" requirement, Justice Scalia unequivocally
found that handguns qualify for protection because they "are
the most popular weapon chosen by Americans for self-
defense in the home. Moreover, Scalia suggested that
machine guns are also outside the scope of the Second
Amendment's protection because they are not in common
use among American civilians. At the oral argument in the
Heller case, Justice Scalia stated even more clearly that he
thinks machine guns are too unusual to qualify for Second
Amendment protection. Even if more than one hundred

prohibition on semi-automatic rifles and large-capacity magazines because the
intermediate scrutiny test was met when the district court demonstrated the existence
of a substantial relationship between such a prohibition and achieving the important
governmental interest of protecting public safety); Schaerer, supra note 5, at 828
(discussing bazookas and machine guns and how they may trace their lineal
descendants to cannons which were not in common use by individuals for lawful
pur oses during the era when the Second Amendment was enacted).

See Cornell & Kozuskanich, supra note 5, at 13-14 (explaining that, according
to the holding in Heller, legislatures may ban military style assault weapons because
they do not fall in the "weapons of common use" category; however, legislatures cannot
ban handguns). It is essential to see the problematic distinction from how the Framers
meant weapons of common use and initially applied it to the Second Amendment and
how that changed as a result of the radical holdings in Hellerand McDonald. If Congress
applied this notion to the Founding era it would have meant that Congress could have
prohibited the militia's muskets but not dueling pistols. This is very "hard to reconcile
with the preamble's reference to a well-regulated militia or the era's history." Id.
Surely what should be protected are the lineal descendants of weapons used for militia
purposes and, an example may be found in the Federal Militia Act of 1792, which
required citizens to own muskets not handguns. Id.

130
See Schaerer, supra note 5, at 800; Allen Rostron, Justice Breyer's Triumph in the

Third Battle Over the Second Amendment, 80 GEO. WASH. L. REv. 703 (2012) (analyzing
Justice Breyer's dissent and criticizing the "weapons in common use" argument of the
majority and how the dicta regarding presumptively valid regulations contradicts the
heart of the Court's reasoning).
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thousand Americans legally own machine guns, they still

represent only a small fraction of the Nation's population,
and therefore Scalia believes those weapons are "quite
unusual" and too uncommon to receive the Second
Amendment's protection. Many logical objections to Justice

Scalia's common use approach spring readily to mind.

Although it makes good sense not to recognize a right to

possess extraordinarily dangerous weapons, it is more

difficult to see why a gun should fall outside the scope of the

right to keep and bear arms merely because it is uncommon.
If a weapon was widely used and originally understood to be
within the scope of the right to keep and bear arms, why

should it lose its constitutional protection merely because the

number of its users dwindles over the years? In addition,
Scalia's approach gives governments an incentive to ban new

types of weapons as soon as they appear, so that they never
become common enough to receive constitutional
protection."'

While Scalia's approach does allow for limitations of some

weapons, his standard of "common use" or popularity of a weapon, is

troubling.

B. Federal Regulatory Limits

Despite the purported limitations of Heller, its language regarding

gun rights has public policy consequences that resound beyond the

core constitutional issue. The public ethos regarding rights has now

shifted to be more liberty-oriented rather than duty bound.'2 Federal,

state, and local governments are now reluctant to pass new gun

regulations for fear of running afoul of what is effectively the Court's

revised Second Amendment.'"

The reluctance to address gun control flows from confusion

regarding what can be regulated by the federal government, and an

unrecognized or ignored tension regarding individual rights. The

tension involves the right to bear arms versus the right of individuals

131 Rostron, supra note 130, at 710-12.
See Heyman, supra note 94, at 251.
See Philip J. Cook et al., Gun Control After Heller: Threats and Sideshows from a

Social Welfare Perspective, 56 UCLA L. REV. 1041, 1042 (2009) ("Second Amendment
doctrine might deter innovative regulatory responses to the problem of gun violence.
The threat of litigation may inhibit useful policy experimentation ranging from

personalized firearms technology and the microstamping of shell casings, to pre-
market review of gun design, social-cost taxation, gun-owner insurance requirements,
and beyond.").
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to safety in their "persons, houses, papers, and effects.",3  The
confusion regarding the scope of constitutionally legitimate federal
regulation and the Court ignoring the constitutional duty of the
federal government to protect public safety have also compromised
individual liberty.

This section will proceed to first examine what is currently
regulated, then consider the question of individual rights that are
protected, and finally will address the consequences to public safety
flowing from the current Court doctrine and federal reluctance to
enact meaningful gun control in the shadow of the actual and
perceived doctrine.'3 1

1. What Can Be Regulated by Federal Government

Heller held that the federal law in Washington, D.C. was
unconstitutional because it unduly burdened a newly recognized
Second Amendment right of an individual to keep and bear firearms
for lawful purposes.'6 The Court held that a statute that banned
handgun possession and that required that firearms kept in homes be
unloaded and disassembled, violated the Second Amendment.3 ' The
Court limited the scope of this rule to allow complete regulation of
weapons that are not in common use.3 Justice Scalia wrote for the
majority as follows:

Like most rights, the right secured by the Second
Amendment is not unlimited. From Blackstone through the
19th-century cases, commentators and courts routinely
explained that the right was not a right to keep and carry any
weapon whatsoever in any manner whatsoever and for
whatever purpose. For example, the majority of the 19th-
century courts to consider the question held that
prohibitions on carrying concealed weapons were lawful
under the Second Amendment or state analogues. Although
we do not undertake an exhaustive historical analysis today

U.S. CONsT. amend. IV.
135 See Cook et al., supra note 133, at 1042 ("Second Amendment doctrine might

deter innovative regulatory responses to the problem of gun violence. The threat of
litigation may inhibit useful policy experimentation ranging from personalized
firearms technology and the microstamping of shell casings, to pre-market review of
gun design, social-cost taxation, gun-owner insurance requirements, and beyond.");
TRIBE & MATZ, supra note 92, at 158 ("Until late 2012, a combination of partisan politics
and pro-gun public opinion thwarted many efforts to pass laws that sought to reduce
violence by limiting access to guns.").

136 District of Columbia v. Heller, 554 U.S. 570 (2008).
137 Id.
138 Id. at 627.

35 4 [Vol. 47:329
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of the full scope of the Second Amendment, nothing in our

opinion should be taken to cast doubt on longstanding
prohibitions on the possession of firearms by felons and the

mentally ill, or laws forbidding the carrying of firearms in

sensitive places such as schools and government buildings, or

laws imposing conditions and qualifications on the

commercial sale of arms.'

Despite this freedom to regulate weapons not in common use,

federal laws fall far short of establishing total bans on guns and

ammunition that fall under the category of assault weapons.

While some states have very stringent gun regulations, other states

favor a less strict firearm regulation scheme. These variations create

conflict, specifically when the federal government attempts to pass

meaningful national firearms regulations. "0

Stephen Kiehl asserts that according to Justice Scalia's reasoning,

not all traditionally upheld gun regulations will meet constitutional

muster. However, the door as to their validity remains open, and the

Court appears to suggest something less than a strict scrutiny test."'

Kiehl asserts that:

[Justice Scalia's] extraordinary admission suggests that much
of the twentieth century case law on gun regulations remains

valid precedent, even under an individual rights

interpretation of the Second Amendment. In the cases

Justice Scalia referred to, the courts upheld regulations that

ban the possession of machineguns made after 1986, firearms

by people subject to a domestic violence order, pipe bombs
and sawed-off shotguns, as well as regulations requiring the

registration of guns, requiring a permit to carry a concealed

weapon, and banning felons from possessing firearms.4 2

The problem is that given the major shift away from government

regulatory power, federal gun control advocacy has been chilled."'

13 Id. at 626-27 (internal citations omitted).

140 See TRIBE & MATZ, supra note 92, at 159; Stacey L. Sobel, The Tsunami of Legal

Uncertainty: What's a Court to do Post-McDonald ?, 21 CORNELLJ.L. & PUB. POL'Y 489, 509

(2012) ("A number of court decisions have analyzed presumptively valid regulations

concerning felons, mentally ill individuals, and sensitive places. Some courts hearing

cases involving felons' firearms rights have utilized specific standards of review, while

others have used the categorical exemptions of Heller and McDonald to dispose of the

cases based on the felony status of the individual asserting their Second Amendment

right.").
141 Kiehl, supra note 5, at 1132, 1138.
142 Id. at 1162.

See De Leeuw, supra note 97, at 1466-67 (noting that, in the wake of Heller, the

federal government has been involved in extensive litigation related to its gun-control

regulations, despite Justice Scalia's assertion that "long-standing" regulations were
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This can be seen as undermining public safety even as the Court
proclaims to champion individual rights. For example, in the district
court case of Brady Campaign to Prevent Gun Violence v. Brownback, an
organization advocating for reducing gun violence nationwide,
challenged the constitutionality of the Kansas Second Amendment
Act, which prohibited the application of some federal firearm
regulations within the state of Kansas."' Defendants argued that the
organization lacked standing and moved to dismiss."' The District
Court agreed, holding that absent an immediate harm or impending
injury, based on hypothetical increased risk of future gun violence, the
declaratory action lacked merit, and granted defendant's motion.'
Although, this decision was ostensibly based in ajusticiability concern,
in light of mass shootings and targeted killings, this begs some
troubling questions regarding whose rights matter to the Court."'

2. Individual Rights Protected, but Whose?

The Court's hostility to federal gun control laws has been building
for some time, but was initially viewed as purely based in federalism
concerns.'8  The conservative-libertarian majority of the Supreme
Court advocated for protecting individual liberties by imposing limits
on the federal government. For instance, in United States v. Lopez, the
Rehnquist Court struck down a federal law that banned the possession
of a gun within 1,000 feet of a school."'9 The Court, using the

presumptively reasonable; the lack of a definite judicial review standard has opened
the floodgates of litigation); Kiehl, supra note 5, at 1132-33 (explaining that after Heller
and McDonald the courts became flooded with litigation, but courts and even seasoned
judges were uncertain how to interpret these landmark cases). This demonstrates that
there is now much confusion regarding the Second Amendment and the Constitution.
In addition, law enforcement officers are left to address the issue of gun violence with
these poorly defined guidelines, and as a result of the confusion, people are finding
more causes of action to litigate.

'44
Brady Campaign to Prevent Gun Violence v. Brownback, 110 F. Supp. 3d 1086

(D. Kan. 2015).
14 Id.
146 Id.

See De Leeuw, supra note 97, at 1466-67.
148 See Rakove et al., supra note 100, at 55 ("Federalist supporters of the

Constitution dominated the First Congress that met in the spring of 1789. In framing
the Second Amendment, they simultaneously sought to assuage the expressed Anti-
Federalist concern about the maintenance of the militia while preserving
con ressional authority over its organization, arming, and discipline.").

United States v. Lopez, 514 U.S. 549 (1995); Leonard M. Niehoff, The Remarkable
Demise of the Gun-Free School Zones Act: Is it Possible That the Commerce Clause Actually Means
Something?, 75 MICH. B.J. 1196 (1996) (noting that the Supreme Court did something
unusual in Lcpez- it held that Congress had exceeded its authority under the
Commerce Clause). The case arose when Alfonso Lopez, a senior at a San Antonio

356 [Vol. 47:329



2017] GUN RIGHTS AND THE NEW LOCHNERISM

"substantial effects" doctrine, held that Congress' power to legislate

under the Commerce Clause applied only to economic activity, not to

noneconomic conduct such as gun possession. 1o

While the Lopez Court avoided the Second Amendment question

by holding a federal gun control regulation as an unconstitutional use

of Congress' Commerce Clause powers, it is worth noting who was

affected by the ruling.1 51

The Gun Free School Zone Act at issue in Lopez was passed to

address an epidemic of gun violence and fatalities that was popularly

viewed as disproportionately killing Black youths in inner cities.15
' The

Court's decision to value federalism concerns over the lives of these

young people is consistent with the generalized disregard for Black

high school, showed up to school with a concealed and loaded handgun. See United

States v. Lopez, 514 U.S. 549, 551 (1995). Lopez was charged with violating a state

statute barring gun possession in school premises. Id. at 551. Lopez was subsequently

charged and convicted for violation of the federal Gun-Free School Zones Act and the

state criminal prosecution was dismissed. Id.
150 Lopez, 514 U.S. at 559-61, 565-67 (holding that there was not a sufficient nexus

between the possession of a gun within a school zone and interstate commerce);
Victoria Davis, A Landmark Lost: The Anemic Impact of United States v. Lopez, 115 S. Ct.

1624 (1995), on the Federalization of Criminal Law, 75 NEB. L. REv. 117, 118-19 (1996)
(noting that Lopez was the first time since 1936 that the Supreme Court invalidated a

federal statute because Congress had exceeded its Commerce Clause powers).

151 See Lopez, 514 U.S. at 602-03 (Stevens,J., dissenting) ("I therefore agree entirely

with Justice Breyer's explanation of why Congress has ample power to prohibit the

possession of firearms in or near schools-just as it may protect the school

environment from harms posed by controlled substances such as asbestos or alcohol.

I also agree with Justice Souter's exposition of the radical character of the Court's

holding and its kinship with the discredited, pre-Depression version of substantive due

process .... Congress' power to regulate commerce in firearms includes the power

to prohibit possession of guns at any location because of their potentially harmful use;

it necessarily follows that Congress may also prohibit their possession in particular

markets. The market for the possession of handguns by school-age children is,
distressingly, substantial."); id. at 617 (Breyer, J., dissenting) ("Congress could have

had a rational basis for finding a significant (or substantial) connection between gun-
related school violence and interstate commerce."). Further, Congress made an

explicit finding when it amended this law in 1994 that violent crimes in school zones

affect the quality of education, which directly affects interstate commerce. See id. at

618 (Stevens, J., dissenting). Justice Breyer included in his dissent an appendix

detailing the statistics for violent and gun-related crime in American schools. Id. at

632-44. See also Carl W. Chamberlin, Johnny Can't Read 'Cause Jane's Got a Gun: The

Effects of Guns in Schools, and Options After Lopez, 8 CORNELLJ.L. & PUB. POL'Y 281, 281-
82 (1999) (using statistics to show the detrimental effects of guns in schools and the

troubling public policy problem Congress faces after the Supreme Court's holding in

Lopez).
152 Lopez, 514 U.S. at 549, 551-52. See Children Carrying Weapons: Why the Recent

Increase?: HearingBefore the S. Comm. on thejudiciary, 102nd Cong. 1-3 (1992) (statement
ofJoe Biden, Chairman, H. Comm. on the judiciary).
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lives that we continue to see in law enforcement and society at large.13

As Cook et al., noted,
In 2005, the gun homicide victimization rate for Hispanic
men ages 18-29 was six times the rate for non-Hispanic white
men of the same age. The gun homicide rate for black men
in this age group-99 per 100,000-was a remarkable twenty-
four times the rate for white males in the same age group. In
addition, there appears to be considerable overlap between
the populations of potential offenders and victims: the large
majority of both groups have prior criminal records.
The rate of firearm homicide for children between the ages of five

to fourteen is thirteen times higher than in other similarly developed
nations, and the rate of homicide overall is three times higher in the
United States than in other developed countries.'5 Further, during
the period of 2000 to 2010, approximately 675 Americans lost their
lives per year as a result of accidental gunfire; two-thirds of such deaths
occurred at the person's home, and about half of such victims were

151under twenty-five years of age.
American youth today are confronted with more violence and

prone to more fatalities than any previous generation. Many young
people are killed by gunfire, and the statistics show that a child is shot
every thirty-six minutes, and many of these episodes take place at
schools across the nation.5 7 Carl W. Chamberlin further states as
follows:

[W]ell-publicized tragedies are just the tip of the iceberg.
Over a third of all high school students are regularly
threatened with harm, and more than ten percent are
actually attacked. A surprising twenty percent of all urban
high school students have been threatened with guns. In
1993 alone, over a third of urban school districts reported a
shooting or knifing. Furthermore, students are not the only
ones in danger at school. Thousands of secondary school
teachers are physically attacked each year, and thousands
more are threatened with harm every day. A 1994 Gallup
poll ranked school violence as America's primary concern in
education. '

Cook et al., supra note 133, at 1048.
'54 Id. See also Chamberlin, supra note 151.
'55

Matthew Miller et al., Firearms and Violent Death in the United States, in REDUCING
GUN VIOLENCE IN AMERICA 3-5 (Daniel W. Webster et al. eds., 2013).

156 Id. at 5.
'57

Chamberlin, supra note 151, at 283-88.
in Id. at 282-83.

358 [Vol. 47:329
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Furthermore, gun ownership is proven to be concentrated in the

hands of few. Based on comprehensive data and statistics, Philip J.
CookandJens Ludwig, amongst others, observe the following:

Our best estimate is that there are 200-250 million firearms
in private circulation, meaning that there are nearly enough

guns for every adult to have one. But about 75 percent of all

adults do not own any guns. Recent survey data suggests that

about 42 percent of males, 9 percent of females, and 35

percent of all households have at least one gun.... [M]ost

people who own one gun own many. In 1994, about 75
percent of all guns were owned by those who owned four or
more, and this slice of gun owners amounted to only 10
percent of the adult population. 9

The right of ten percent of the adult population to individually

keep and bear arms is essentially being reframed as being an

equivalent right that is in tension with the real public safety concerns

that inspired gun control regulations.

3. How Public Safety Concerns are Devalued

Protecting individual rights is a hallmark of our modern era of

constitutional interpretation. The concept that an individual's rights

would ever be held subordinate to a collective goal seems to be

anathema to basic precepts ofjustice. This viewpoint can be observed

in the rejection of mantras such as "the good of the many outweighs

the good of the few," in favor of the idea that it is better that many

criminals be set free than for a single innocent person to be wrongfully

convicted of a crime. 1o

However, the Second Amendment, as written, is not framed as an

individual right, but as a collective right."' The majority that has

Cook et al., supra note 133, at 1045-46.
See 4 WILLIAM BLACKSTONE, COMMENTARIES ON THE LAws OF ENGLAND 474 (23d

ed. 1854). Leonard Nimoy, as the character Spock, once stated, "logic clearly dictates
that the needs of the many outweigh the needs of the few." Captain Kirk replied, "Or
the one." STAR TREK 11: THE WRATH OF KHAN (Paramount Pictures 1982). This

reasoning reflects a utilitarian ethical perspective.
"" See TUSHNET, supra note 102, at 48 ("Gun-control proponents offer instead

something usually called the 'collective rights' view.. . . The Second Amendment

protects the right of states to organize their own militias-roughly, the state-organized
National Guard we have today. On this interpretation, the licensing-test proposal

poses no constitutional problems whatever. Owning a gun is indeed just like driving a
car-not a personal right protected by the Constitution, but a privilege that
legislatures can regulate as much as we the voters are willing to tolerate."); TRIBE &

MATZ, supra note 92, at 160 (noting that, in United States v. Miller, the Supreme Court
unanimously upheld a federal firearm regulation, explaining that the purpose of the

Second Amendment was to "assure the continuation and render possible the
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chosen to recast the right to bear arms as an individual right is a
majority whose self-avowed jurisprudential philosophy is based in
originalism, or in giving credence to the original meaning of words.61

Scalia's holding has been duly criticized even by conservative
scholars, including Judge Richard Posner. Posner writes that Scalia
cheated originalism principles, using instead "faux originalism."' 3

Posner explains that Justice Stevens' dissent was a better argument
because "[t]he motivation for the Second Amendment was only to
protect the state militias from being disarmed by the federal
government," and the text of the Amendment as drafted does not
enshrine an individual's right to possess a gun for recreational or self-
defense purposes."16

The federal government has a constitutional affirmative duty to
ensure domestic tranquility, and the founding fathers expressly
imposed a duty on the federal government to protect the safety and
security of the citizens of the newly formed nation."" The
consequences of the Heller and McDonald decisions include the
reshaping of the police power in the context of gun rights so that it is
now reactionary and thus less effective at protecting the public safety
than a preventative approach.' Lawmakers must now consider a
poorly defined and unclear constitutional encumbrance whenever
they attempt to address issues of gun violence."' Not only does the
constitutionality of gun regulation raise questions about what laws will
pass constitutional muster, but it also has political ramifications for
lawmakers who could be perceived as having regulated guns too
strictly. '

The political concerns for lawmakers are further discussed by

effectiveness of [state militias]"). This understanding endorses the "collective rights"
interpretation of the Second Amendment, which has nothing to do with self-defense
rights, but instead with protecting the newly formed nation against tyranny.

SeeTRIBE & MATZ, supra note 92, at 164-66.
163 OE H OI

ADAM WINKLER, GUNFIGHT: THE BATILE OVER THERIGHT To BEAR ARMS IN
AMERICA 283 (2011).

164
1Id. at 283-84 (internal citations omitted).

165
See Victor Williams, A Constitutional Charge and a Comparative Vision to

Substantially Expand and Subject Matter Specialize the Federal Judiciary: A Preliminary
Blueprint for Remodeling our National Houses ofJustice and Establishing a Separate System of
Federal Criminal Courts, 37 WM. & MARY L. REV. 535, 653-54 (1996).

166
Cornell & Kozuskanich, supra note 5, at 4-6. Much of society's views towards

gun dynamics have since changed, and Americans feel that more stringent gun
controls are necessary to deal with the problem of gun violence.

See Kiehl, supra note 5, at 1132-33.
168

Frederic Lemieux, Effect of Gun Culture and Firearm Laws on Gun Violence and Mass
Shootings in the United States: A Multi-Level Quantitative Analysis, 9 INT'LJ. CRIM.JUS. SCI.
74, 76 (2014).
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Lemieux, who acknowledges that "the United States lawmakers have

approached gun control cautiously due to the profound difference of

opinion among the voters ... [and because] politicians are facing a

strong firearms lobby through gun enthusiast associations that fund

and endorse political candidates." " While there has always been a

difference of opinion on gun regulation among voters, strong firearm

lobbies, through gun activists such as the NRA, have gained political

influence and have been strengthened in the wake of Heller and

McDonald.o

As a result of Heller and McDonald, there has been less gun

regulation, more gun accessibility, and a shift from preventative

legislation and policing to reactive policing."' The role of government

is notjust to arrest people once they do harm but also to limit the harm

from happening in the first place. Weaker gun regulations and laws

have devastating effects on public safety, and consequently the

government is failing to fulfill its duties of protecting the public and

providing public safety."'7 Lemieux has written on the effects between

less government regulation on firearms, weaker gun laws, more gun

accessibility, and their correlation to gun violence, deaths, and mass

shootings.'7 3 Lemieux found that gun violence and mass shootings are

more prevalent as a result of lax and weaker gun regulations.7 4

This problem of deregulating firearms is acknowledged by

scholars in many areas including medicine. Garen Wintemute, a

medical doctor and scholar, explains that as a part of the medical field,

doctors have seen many innocent people shot with guns that were

purchased legally and recently.'7 1 Wintemute explains that more than

eighty percent of shooting victims are pronounced dead at the scene

or in the emergency department, and the fatality rate for gun-related

injuries is eighteen times higher than those resulting from motorcycle

injuries.'7 7 Wintemute stresses the need for preventative regulation

and action when he says, "society must prevent the shootings from

occurring in the first place."" He emphasizes that lawmakers have

16 Id.

1o Id.; Kiehl, supra note 5, at 1132-33.
171 See Kiehl, supra note 5.

Lemieux, supra note 168, at 76.
'73 Id.
174 See id.
175 See Garen J. Wintemute, Guns, Fear, the Constitution, and the Public's Health, N.

ENG.J. MED. 1 (2008).
176 Id.
177 Id.
'7 Id. at 2.
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misguidedly implemented a radical deregulation of gun use.
Wintemute notes that thirty-five states now issue concealed

weapon permits to anyone who can legally own guns, and some states
do not require concealed carry permits at all.1so Furthermore, some
states have broadened self-defense laws through statutes that expand
the circumstances under which guns may be used in self-defense."' It
is no longer just in one's "castle," but out in public where there is now
no duty to retreat if possible before shooting. Shooters are granted
immunity from prosecution, and sometimes are not even liable, when
bystanders are injured." Wintemute says:

Policies limiting gun ownership and use [government
regulations on gun control] have positive effects [that are
wide ranging], whether those limits affect high-risk guns
such as assault weapons or Saturday night specials, high-risk
persons such as those who have been convicted of violent
misdemeanors, or high-risk venues such as gun shows."
When gun ownership and availability rise as a result of

government deregulation and lack of government regulation, so does
gun violence; they rise and fall together.4 For example, in 2007, both
New York and Chicago had strict regulations and restrictions on
firearms ownership and use. Both cities experienced fewer homicides
than any other time in their history, but this ended after the Court
handed down Heller. 15

This apparent, post-Hellerlibertarian refraining of rights has failed
to consider the right to public safety. The preamble of the
Constitution itself raises this aspect of freedom as an important part of
the Constitution's purpose: "We the people of the United States, in
order to form a more perfect union, establish justice, insure domestic
tranquility. . ., provide for the common defense, promote the general
welfare, and secure the blessings of liberty to ourselves and our
posterity, do ordain and establish this Constitution for the United
States of America." 8 6

One question raised is: Whose rights are protected and whose
rights are left unprotected? If an individual has a right to bear arms,

1 Id.
180 Id.
181 Wintemute, supra note 175, at 2.
18 Id.
18 Id.
184 Id
18 Id.
186 U.S. CONST. pmbl. (emphasis added).
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under what circumstances can government make access to guns more
cumbersome? Specifically, when can government deny or largely
curtail gun access for those who have demonstrated themselves to be

violent or otherwise a threat to the public safety and domestic
tranquility? 17

Article IV, Section 4 of the Constitution provides:

The United States shall guarantee to every State in this Union
a Republican Form of Government, and shall protect each of
them against Invasion; and on Application of the Legislature,
or of the Executive (when the Legislature cannot be
convened) against domestic Violence.'

Scholars, such as Nicholas Johnson, suggest gun rights have

consistently been recognized as a right of access for whites, and that

whenever Blacks have sought to access weapons, action has been taken

to limit that access.'" One argument in favor of the Court's post-Heller

approach is that they have actually breathed a more inclusive meaning
to the Second Amendment that has the potential to empower racial

minorities.'9 0

Johnson argues that the Second Amendment is consistent with

the primary and most basic right of self-preservation recognized by the
African-American tradition." Johnson criticizes firearm control

87 See id.
1 U.S. CONsT. art. IV, § 4.

'" SeeThomas M. Moncure,Jr., The Second Amendment Ain't About Hunting, 34 How.

L.J. 589 (1991) (supporting the individual rights view of the Second Amendment that

states that citizens have a right to protect themselves and fight tyranny, and arguing
that the firearm tradition historically deprived Blacks, Indians, and minorities of gun
possession). See generally Joseph Blocher, New Approaches to Old Questions in Gun

Scholarship, 50 TULSA L. REV. 477 (2015); AKINYELE OMOWALE UMOJA, WE WILL SHOOT

BAcI ARMED RESISTANCE IN THE MississiPPi FREEDOM MOVEMENT (2013) (contending

that armed resistance was essential to pursue Southern freedom and dismantle

segregation, and that Black communities overcame intimidation and oppression by
arming themselves; pointing out that as the civil rights movement grew, armed self-

defense and resistance were the means by which African-Americans were empowered

to develop different political and social relationships between Black and White
Mississippians); NICHOLASJOHNSON, NEGROES AND THE GUN, THE BLACK TRADITION OF

ARMS (2014) (arguing that there is a long-standing yet underappreciated Black

tradition of bearing arms for the purpose of self-defense). Johnson cites examples

from the pre-Civil War era to illustrate how Black individuals had to use firearms to

protect themselves, their families, and communities. He argues that though firearms

were a necessary means to obtain freedom from slavery and oppression, this reality has

been submerged, because it is hard to reconcile with the nonviolence narrative of the

civil rights era. Johnson reconciles this apparent tension by showing how the Black

tradition of bearing arms for private self-defense is quite different from views
regarding political violence.

1 See Moncure, supra note 189, at 592.
1 JOHNSON, supra note 189, at 297.
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advocacy saying as follows:

The black tradition of arms evokes heroic image like
Hartman Turnbow repelling Klansmen with rifle fire. The
modern orthodoxy (referring to pro-regulation advocates)
responds to the tragic scene of swaggering neighborhood
tyrants warring over turf, their gunfire piercing the kitchens
and bedrooms of innocent people.... Supply control
policies at the heart of modern orthodoxy rest on the
straight-forward logic that no guns equals no gun crime. But
fuller consideration raises a litany of questions that reveal the
modern orthodoxy as more reflex than considered policy."'
In addition, minorities have been historically denied their full

citizenship right to bear arms through complex and targeted
regulations that included expensive licensing requirements and
firearms training.19

Adam Winkler states that the ability to carry a firearm in public is
one of the rights protected by the Second Amendment and,
consequently, giving a public official unfettered discretion to deny
permits is akin to a constitutional violation.'4 Moreover, throughout
American history public officials have used their discretion to
discriminate against minorities. An example of this was the denial of
Martin Luther King Jr.'s request for a concealed carry permit during
the beginning of the civil rights movement.'95

However, one problem with the Court's application of the
conclusions drawn from these arguments is that, unlike Johnson and
Winkler, the Court fails to fully account for those same communities'
elected leaders' current calls for expanded gun regulation based on
public safety concerns. For them, the argument for more guns in the
hands of the right people rings hollow in the face of both random and

192 Id.
193

See T. Markus Funk, Gun Control and Economic Discrimination: The Melting-Point
Case-in-Point, 8J. CRIM. L. & CRIMINOLOGY 764, 794 (1995) (arguing that gun control in
America has a long-standing history of discrimination against the poor and minorities;
in fact, keeping guns away from Blacks has always been a concern and started as early
as 1644 when Virginia barred free Blacks from owning firearms); Moncure, supra note
189, at 593; David Babat, The Discriminatory History of Gun Control (2009)
(unpublished Senior Honors Project, University of Rhode Island),
http://digitalcommons.uri.edu/srhonorsprog/140 (alleging that gun control in the
United States is based on a long history of discrimination that still continues to this
day). Blacks were the first but not the only minorities deprived of firearms access, and
even the poor have to face the challenge of economically burdensome restrictions.
The paper argues that firearm control has been historically used as a way to control
specific demographic groups of the population, such as Blacks and immigrants. Id.

See WINKLER, supra note 163, at 290.
1'5 Id.
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calculated gun-related killings by white supremacists, criminals, and
accidental shootings.'" In this context at least, the Court appears to

be suggesting it knows best what is in the public's best interest-that
thing is more, not less access to firearms.

C. State Regulatory Consequences and Public Safety

McDonald v. City of Chicago similarly relies on a view of gun rights
as an individual right and not a collective right.'" In so doing,
McDonald has contributed to a shift in the public ethos regarding rights
to be more liberty-oriented rather than duty bound."' In the context
of state regulation, the Court has managed to accomplish this even as
it has paid lip service to the majority's avowed support of federalism as

196 In Charleston, SC, a massive church shooting took place on June 15, 2015.
Dylann Roof, identified as the main suspect of the massacre, is a 22-year-old, white

supremacist responsible for the killing of nine African Americans during a prayer
service at Emanuel African Methodist Episcopal Church. Dylann Roof pled not guilty
in federal court, though he later confessed. His trial is still ongoing. Kristine Guerra,
Well, I killed them, I guess ':Jury watches Dylann Roof's confession to church massacre, WASH.

PosT (Dec. 10, 2016), https://www.washingtonpost.com/news/post-
nation/wp/2016/12/10/well-i-killed-them-i-guessjury-watches-dylann-roofs-
confession-to-church-massacre/?utm term=.8ab4lfa28ea6 . Trayvon Martin, a 17-year-

old African American was fatally shot by George Zimmerman, who was acting as a
volunteer of a neighborhood watch. Zimmerman considered Trayvon Martin a

prospective criminal. Despite being advised by the 911 operator to wait for police
officers to arrive to the scene, Zimmerman decided to use his privately-owned gun and

shot the teenager. Zimmerman faced jury trial and was acquitted of the crime based
on his self-defense claim. Lizette Alvarez & Cara Buckley, Zimmerman is Acquitted in

Trayvon Martin Killing, N.Y. TIMES (July 13, 2013),
http://www.nytimes.com/2013/07/14/us/george-zimmerman-verdict-trayvon-
martin.html. Thirty-two people died on April 16, 2007, at the hands of a mentally-
disturbed gunman at Virginia Tech in Blacksburg, Virginia. N. R. Kleinfield, Before
Deadly Rage, a Life Consumed by a Troubling Silence, N.Y. TIMEs (Apr. 22, 2007),

http://www.nytimes.com/2007/04/22/us/22vatech.html. On December 14, 2012, a

mentally disturbed individual named Adam Lanza fatally shot twenty children between
six and seven years old, as well as six adult staff members at Sandy Hook Elementary
School. Prior to arriving at the school, Lanza shot and killed his mother. Before
getting caught by the police, Lanza committed suicide. Stay Ziv, Report Details Adam

Lanza's Life Before Sandy Hook Shootings, NEWSWEEK (Nov. 25, 2014),
http://www.newsweek.com/report-details-adam-lanzas-life-sandy-hook-shootings-
286867. On July 20, 2012, James Eagan Holmes, dressed in tactical clothing, attended
the premiere of the film Batman: The Dark Knight Rises, and set off tear gas grenades
and proceeded to shoot into the audience with multiple firearms. As a result, twelve
people were killed and seventy were wounded. Holmes' defense attempted and failed

to prove mental insanity. Holmes faced trial and a jury sentenced him to life prison
without the possibility of parole. Steve Almasy et al., James Holmes Sentenced to Life in

Prison for Colorado Movie Theater Murders, CNN.com (Aug. 8, 2015),

http://www.cnn.com/2015/08/07/us/James-holmes-movie-theater-shooting-jur-y/.
McDonald v. City of Chicago, 561 U.S. 742, 791 (2010); Sobel, supra note 140,

at 509.
1 Heyman, supra note 94, at 251.
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a system that protects states' rights.
What follows is first an examination of what rights may be

regulated by state governments in light of McDonald v. City of Chicago.
Next to be considered in the context of states is whose individual rights
are protected. Third and finally, this section will address the
consequences to public safety coming from the current Court doctrine
and the reluctance of states to make full use of their currently
recognized regulatory power to enact meaningful gun control in the
shadow of the actual and perceived constitutional doctrine.

1. What Can Be Regulated by State Government

McDonald v. City of Chicago is the incorporation case for the
Second Amendment-meaning, it provides the extent to which the
Second Amendment limits states' ability to regulate weapons." As in
some other areas where the Fourteenth Amendment has been
incorporated to apply amendments to the states, the McDonald Court
announced that the Second Amendment applies to state gun
regulations."'

In 2010, the Supreme Court, in a plurality decision written by
Justice Alito, held that the Fourteenth Amendment incorporates to the
states the Second Amendment right to keep and bear arms for self-
defense."' In McDonald, plaintiffs challenged a Chicago municipal law
that banned individuals from possessing firearms unless they had a
valid registration certificate. The law also prohibited the registration
of most handguns, and it effectively banned handguns in the city. The
Supreme Court struck down these laws by finding a Second
Amendment violation.202

According to the Court, an individual's right to keep and bear
arms is "deeply rooted in this Nation's history and traditions," and in
light of its significance,203 a plurality of the Court held that the Second
Amendment right is a "fundamental" right that should be
incorporated to the states under the Fourteenth Amendment Due
Process Clause.*204

Adam Winkler suggests that gun rights advocates have in fact been

McDonald, 561 U.S. at 791.
200 Id
201 Id.
202

See Caroline L. Moran, Under the Gun: Will States' One-Gun-Per-Month Laws Pass
Constitutional Muster After Heller and McDonald ?, 38 SETON HALL LEGIs. J. 163, 170
(2013).

2
2 Id. at 171-72; McDonald, 561 U.S. at 746.
204 Moran, supra note 202, at 171-72; McDonald, 561 U.S. at 748-49.
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