





1363] Nachfrist Was Ist? Thinking Globally and Acting Locally

tal or material breach, since the perfect tender rule requires confor-
mity to the contract terms. This rather simplistic example admittedly
ignores the commercial reality that a party who enters into an
agreement likely does not seck termination for mere delay in delivery
but does illustrate that the concern for determining whether the de-
lay is fundamental is absent under the perfect tender rule.”®

Applying Nachfvist may cast doubt on the need for the perfect
tender rule but only if the drafters of the revised UCC include Nach-
Jfrist wholesale. Even if one hypothesizes that the standard of breach
should be more stringent than perfect tender (not ignoring section
2-601’s application), it is not likely feasible to establish a new stan-
dard for breach not otherwise existing in contract law. The CISG’s
threshold for fundamental breach is not founded on any existing na-
tional law,'”® and it is doubtful whether it would even be introduced
in the law governing the sale of goods when the common law
threshold is material breach.'”” Although the perfect tender rule al-
tered the standard for breach in traditional contract law (i.e., the ma-
terial breach standard), a workable set of standards remains to de-
termine breach: perfect tender in one-shot commercial transactions
but material breach in situations outside the Code.!”® This would not
likely be true if the standard for breach in the Code were a “funda-
mental” breach while the traditional standard is “material” breach.

b. “Substantial impairment” in installment contracts. Revisions to
Article 2 provisions beyond the standard of breach will likely be
more tenable, but Nachfrist may provide some level of certainty to
another standard for breach in the Code—that of installment con-

175. It is rather difficult to consider whether Nachfrist would be applicable in the two
instances where a seller may cure nonconformity. Sze supra, notes 77-80 and accompanying
text. Where the seller may cure before the time for delivery has expired, there exists little need
for the buyer to affix additional time for delivery. Sze UCC § 2-508(1). Where the time for
delivery has passed, the seller may—interestingly enough—be granted further additional time
to cure if she had reasonable grounds to believe the nonconforming goods would be accept-
able. Sez UCC § 2-508(2). In either of these situations, it is clear that the buyer need not be
concerned about whether his action to terminate (or bring action for damages) would itself be
a breach.

176. See Taylor, supranote 153, at 904 and n.356.

177. However, as noted infia, Part IV.2.b, similarities exist between the fundamental
breach threshold in the CISG and the threshold for breach of an installment contract under §
2-612 of the Code.

178. This is particularly true when one considers that the doctrine of substantial perform-
ance would be of little use in facilitating the sale of goods, as compared to a service-related
contract.
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tracts.'”” Under section 2-612(2), a buyer may reject any noncon-
forming installment “if the non-conformity substantially impairs the
value of the installment and cannot be cured.”*®® Under section 2-
612(3), a breach of the entire installment contract occurs when “one
or more installments substantially impairs the value of the whole
contract.”® The question of what constitutes “substantial impair-
ment” has usually been directed at subsection (3) of section 2-
612,'82 but Nachfrist could provide a procedure that would clarify
the provisions found in subsection (2) as well, especially the provi-
sion granting the seller an opportunity to cure.
Comment 4 to section 2-612 states,

[An] installment agreement may require accurate conformity in
quality as a condition to the right to acceptance if the need for such
conformity is made clear either by express provision or by the cir-
cumstances. In such a case the effect of the agreement is to define
explicitly what amounts to substantial impairment of value impossi-
ble to cure. ... Substantial impairment of the value of an install-
ment can turn not only on the quality of the goods but also on
such factors as time, quantity, assortment, and the like. It must be
judged in terms of the normal or specifically known purpose of the
contract.'®?

Under subsection (2), a buyer must accept an installment if the seller
gives adequate assurances of cure.’® Comment 5 indicates that ade-
quate assurance in this section is measured by the same standards as

179. UCC § 2-612(1) defines “installment contract” as “one which requires or author-
izes the delivery of goods in separate lots to be separately accepted, even though the contract
contains a clause ‘each delivery is a separate contract’ or its equivalent.” See also UCC § 2A-
510 (determining breach of an installment lease).

180. UCC §2-612(2).

181. UCC § 2-612(3). This section further states that “the aggrieved party reinstates the
contract if he accepts a non-conforming installment without seasonably notifying of cancella-
tion or if he brings an action with respect only to past installments or demands performance as
to future installments.”

182. See WHITE & SUMMERS, supra note 75, § 8-3(b) (“To date, there is little case law
under 2-612(2). The judicial activity has been under 2-612(3) where the standard does not
‘substantially impair the value of that installment’ but ‘substantially impairs the value of the
whole contract.””).

183. UCC §2-612 cmt. 4.

184. See UCC § 2-612(2). The text of subsection (2) and comment 4 seem to indicate
that the cure is more focused on nonconformity in the quality of the goods, rather than on the
timeliness of delivery. However, comment 4, quoted in the text above, also indicates that sub-
stantial impairment can turn on the time factor. Se¢ UCC § 2-612 cmt. 4.
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under the right of adequate assurances of performance in section 2-
609.1%

Utilizing the Nachfrist procedure in lieu of (or as a supplement
to) the adequate assurance provision in section 2-609 is discussed
below,'®® but the procedure could apply equally in section 2-612(2)
as well, especially in the case of a delay in delivery. For example, if
the seller is required to make a delivery in an installment contract on
July 1, but the delivery is delayed, the buyer may reject the shipment
only if the nonconformity in the tender substantially impairs the
value of the installment. Under the current section 2-612, even if the
nonconformity does result in a substantial impairment, the seller may
give adequate assurance of cure and prevent the buyer from rejecting
the installment. While this procedure facilitates the continuance of
the contract, continuing delays in installment deliveries (which pre-
sumably do not substantially impair the value of the whole contract)
may lead the buyer to want to reject a late installment, even if the
seller can give assurances to cure.

If the Nachfrist procedure were available, the buyer could set a
date—]July 15, for example—upon which the delivery must be made.
The buyer would be unable to reject the installment until that date.
But after July 15, the buyer could reject the installment without un-
due concern about whether the delay substantially impaired the in-
stallment or without waiting to give the seller an opportunity to
cure.

The provisions in subsection (3) of section 2-612 perhaps more
clearly illustrate the effective use of Nachfist, not only for a buyer in
the case of delay of delivery but also for a seller in the case of non-
payment by the buyer.'”” The “substantial impairment” doctrine is

185. See UCC § 2-612 emt. 5. Comment 5 states,

Under subsection (2) an installment delivery must be accepted if the non-
conformity is curable and the seller gives adequate assurance of cure. Cure of non-
conformity of an installment in the first instance can usually be afforded by an allow-
ance against the price, or in the case of reasonable discrepancies in quantity either by
a further delivery or a partial rejection.

186. See infra Parts IV and V. A clear relationship exists between adequate assurance of
performance and the provisions in 2-612(2) and (3).

187. The language of subsection (2) specifically indicates it is applicable as a buyer’s rem-
edy. See UCC § 2-612(2) (delineating between the buyer’s and seller’s duties). Subsection (3),
on the other hand, does not delineate between buyer and seller but refers to the options of the
“aggrieved party.” See UCC § 2-612(3).
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closely related to the concept of “material breach.”'$® Professors
White and Summers observed,

The basic test in the installment case under [section] 2-612(3) is
that the goods be “substantially” nonconforming. The Code gives
no guidelines to determine which performances are substantially
nonconforming and which are only insubstantially so. The com-
mon law concept of “material breach” is at least a first cousin to the
concept of “substantial nonconformity,” and it offers a fruitful
analogy to one who secks to determine whether the seller’s per-
formance substantially nonconforms.'*

Though fundamental breach under the CISG clearly was not derived
from the UCC’s concept of substantial impairment, one cannot
avoid the similitude.’®® Similar to the rationale behind requiring fun-
damental breach in the Convention,”* “[slubsection (3) is designed
to further the continuance of the contract in the absence of an overt

cancellation.

192

What amounts to substantial impairment of the value of the
whole contract is typically a troublesome question to answer.’** In

188.
189.
190.
191.
192.
193.

See supra notes 60—69 and accompanying text.

WHITE & SUMMERS, s#pra note 75, § 8-3(b).

See supra Part 111.3.b.

See supra notes 86~90 and accompanying text.

UCC §2-612 cmt. 6.

Professors White and Summers, as well as Professors Calamari and Perillo, illustrate

the difficulty of this question with the case of Continental Forest Products, Inc. v. White Lumber
Sales, Inc., 474 P.2d 1 (Or. 1970). White and Summers summarize this case as follows:

[T]here was an installment contract for the sale of twenty carloads of plywood. The
first carload did not conform to the contract because nine percent of the plywood in
the car deviated from the thickness specifications. The trade standard authorized de-
viations of five percent. The second and third carloads which arrived at buyer’s place
of business after buyer had purportedly canceled the contract did conform. The
court held that the deviation did not substantially impair the value of the whole con-
tract and found moreover that the non-conformity could be cured by an adjustment
in the price.

WHITE & SUMMERS, supra note 75, § 8-3(b); see also CALAMARI & PERILLO, supra note 60, at
11-20(d). Professors White and Summers further illustrate the determination of substantial
impairment with a pre-code case, Plotnick v. Pennsylvania Smelting & Refining Co., 194 F.2d
859 (3d Cir. 1952). The judge in that case observed,

First, non-payment for a delivered shipment may make it impossible or unreasonably
burdensome from a financial point of view for the seller to supply future installments
as promised. Second, buyer’s breach of his promise to pay for one installment may
create such reasonable apprehension in the seller’s mind concerning payment for fu-
ture installments that the seller should not be required to take the risk involved in
continuing deliveries.
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the case of a delay in delivery, establishing substantial impairment of
the whole contract based on this delay is difficult, even more so than
establishing breach in one installment.'™® A Nachfyist procedure
could permit the buyer to fix additional time, after which the delay
would be deemed to be substantial impairment of not only the in-
stallment but also of the whole contract. The case of nonpayment by
a buyer presents similar problems in determining whether such non-
payment causes substantial impairment of the whole contract. A
Nachfrist notice could require payment due on a particular date,
with nonpayment by that date being considered substantial impair-
ment of the whole contract.’*®

Though the Nachfrist procedure adopted by the CISG seems to
adapt rather smoothly to the standard of breach in installment con-
tracts, a few other problem areas exist. One concern is that if the
standard of breach for one-shot contracts remains the perfect tender
rule adoption of Nachfrist would likely be available only to parties in
an installment contract.’®® This fact could easily defeat the purpose of
including the Nachfrist provision, since the party would first have to
ascertain whether the standard for breach were perfect tender or sub-
stantial impairment before utilizing Nachfiist as a self-help provi-
sion.'”?

Another concern (and the topic of the next section) is whether
Nachfrist can serve to supplement the already-existing self-help rem-
edy of adequate assurance of performance, or whether Nachfvist
must necessarily replace the Code’s current provisions.'*®

Id. at 862.

194. See THOMAS M. QUINN, UNIFORM COMMERCIAL CODE COMMENTARY AND LAwW
DIGEST 186 (1978).

195. Other problems incorporating Nachfyist would include the second sentence of sub-
secdon (3), which provides, [ T]he aggrieved party reinstates the contract if he accepts a non-
conforming installment without seasonably notifying of cancellation or if he brings an action
with respect only to past installments or demands performance of future installments.” UCC §
2-612(3).

196. By comparison, the right of adequate assurance of performance in § 2-609 is more
readily applicable to both one-shot contracts and to installment contracts.

197. Of course, this assumes it to be infeasible to utilize Nachfiist with the perfect tender
rule. See supra Part IV.B.1.a.

198. Professor Taylor, for one, suggests that the Nachf¥ist procedure is superior as a self-
help remedy and should be adopted to broaden the availability of self-help procedures. Taylor,
supra note 153, at 904; see also Schadbach, supra note 19, at 350 (suggesting Nachfrist would
change the current UCC provisions for notice of termination and requests for adequate assur-
ances). Neither the notice of termination under § 2-309(3) nor the notice of cancellation in §
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2. Right to adequante assurance of performance

The benefits of including Nachfrist as a self-help procedure may
suggest that it replace the right to adequate assurance of perform-
ance (under section 2-609) because Nachfrist accomplishes the
Code’s objective of mitigating the effect of repudiation.’®” Section 2-
609 contains some problematic language and “sometimes does little
more than extend the minuet between the weaseling party and the
contractual counterpart and add a couple of new moves.”**® Never-
theless, the Nachfrist procedure typically applies in a situation of de-
lay in performance and is probably not appropriate in all cases where
a party has “reasonable grounds for insecurity.”?” The fact that the
CISG contains both a Nachfwist procedure and a procedure for sus-
pending performance pending adequate assurance indicates that both
procedures may coexist without undue interference in application
with the other.?” As this section explains, adoption of the Nachfist
procedure should not mean exclusion of the procedure for adequate
assurances under section 2-609.

a. Problematic language in § 2-609. Section 2-609 introduced
the concept of adequate assurances of performance into sales law to
aid an aggrieved party where the other party displays serious prospec-
tive inability to perform or unwillingness to perform.?”® Under sub-
section (1) of 2-609,

A contract for sale imposes an obligation on each party that the
other’s expectation of receiving due performance will not be im-
paired. When reasonable grounds for insecurity arise with respect to
the performance of either party the other may in writing demand
adequate assurance of due performance and until he receives such
assurance may if commercially reasonable suspend any performance
for which he has not already received the agreed return.?**

2-612(3) would seem to prove problematic if Nachfrist were applied. Article 26 of the CISG
requires notice to the defaulting party.

199. See WHITE & SUMMERS, s#pra note 75, § 6-2.

200. Id.

201. UCC §2-609.

202. See CISG, supranote 1, art. 71(3).

203. See CALAMARI & PERILLO, s#pra note 60, § 12-2.

204. UCC § 2-609(1).
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The provision for adequate assurances has no common law coun-
terpart, although the Restatement Second contains a version of ade-
quate assurances.”® The first comment to section 2-609 explains,

The section rests on the recognition of the fact that the essential
purpose of a contract between men is actual performance and they
do not bargain merely for a promise, or for a promise plus the right
to win a lawsuit and that a continuing sense of reliance and security
that the promised performance will be forthcoming when due, is an
important feature of the bargain. . . . Once [a party] has been given
reason to believe that the buyer’s performance has become uncer-
tain, it is an undue hardship to force him to continue his own per-
formance. Similarly, a buyer who believes that the seller’s deliveries
have become uncertain cannot safely wait for the due date of per-
formance when he has been buying to assure himself of materials
for hzigécurrent manufacturing or to replenish his stock of merchan-
dise.

The Code defines neither “adequate assurances” nor “reasonable
grounds for insecurity,” with the comment indicating that commer-
cial reasonableness is a major factor.?”” Three measures have been
adopted by this section “to meet the needs of commercial men” in
the situations covered by section 2-609.2*® First, the aggrieved party
may suspend performance, meaning she may “hold up performance
pending the outcome of the demand, and includes also the holding
up of any preparatory action.”®” Second, the aggrieved party may
seek adequate assurances that the other party’s performance will be
duly forthcoming.?® Finally, section 2-609 “provides the means by
which the aggrieved party may treat the contact as broken if his

205. See CALAMARI & PERILLO, supra note 60, § 12-3; RESTATEMENT (SECOND) OF
CONTRACTS § 251.

206. UCC § 2-609 cmt. 1.

207. See UCC § 2-609 cmt. 2; CALAMARI & PERILLO, supra note 60, § 12-2; WHITE &
SUMMERS, sipra note 75, § 6-2. Subsection (2) of 2-609 provides the standard between mer-
chants: “The reasonableness of grounds for insecurity and the adequacy of any assurance of-
fered shall be determined according to commercial standards.” UCC § 2-609.

208. UCC §2-609 cmt. 2.

209. Id.; see also CALAMARI & PERILLO, s#pranote 60, § 12-2.

210. See UCC § 2-609 cmt. 2; CALAMARI & PERILLO, supra note 60, § 12-2. According
to comment 2, “This principle is reflected in the familiar clauses permitting the seller to curtail
deliveries if the buyer’s credit becomes impaired, which when held within the limits of reason-
ableness and good faith actually express no more than the fair business meaning of any com-
mercial contract.” UCC § 2-609 cmt. 2.
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reasonable grounds for insecurity are not cleared up within a reason-
able time.”*!

In any case where one party is uncertain of the other party’s per-
formance, section 2-609 is a “powerful statutory incorporation of
self-help.”?> Concern usually centers on the vague meaning of the
terms.** Action by one party might give rise to “reasonable grounds
for insecurity” in one case, while it does not in another.”** One
commentator suggests that “reasonable grounds” occur when “it is
probable, but not certain, that performance will not be rendered.”?*
Where no reasonable grounds for insecurity exist, the party claiming

211. I4. Professors Calamari and Perillo comment, “[Flailure to provide adequate assur-
ances may create an anticipatory repudiation and thus give rise to all of the remedies available
for such a repudiation. In other words this section creates a new form of repudiation.”
CALAMARI & PERILLO, supra note 60, § 12-2 (footnotes omitted).

212. Taylor, supranote 153, at 883. Professor Taylor observes,

When properly applied, it operates to the advantage of both parties and is an effi-
cient mechanism for preventing breach or minimizing total cost if breach is inevita-
ble. In the ideal situation, seeking adequate assurances helps the [party facing
breach] in one of two ways. First, if the other party fails to provide adequate assur-
ances, the [party facing breach] has solid authority to terminate the contract. Absent
the request and non-response, the [party facing breach] would have no justification
to terminate unless the other party was already in total material breach, which . . . is
often difficult to determine. If the other party does provide adequate assurance, the
[interest of the party facing breach] in future performance is restored and it can con-
fidently carry on with the contract. Thus, section 2-609 approves self-help to reduce
uncertainty to the [party facing breach] when the status of the contract is unclear.
Id. at 883-84 (footnotes omitted).

213. See, eg., id. at 883-87; CALAMARI & PERILLO, sypra note 60, § 12-2; WHITE &
SUMMERS, supra note 75, § 6-2.

214. See WHITE & SUMMERS, supra note 75, § 6-2. (noting that the “trier of fact must
normally answer whether grounds for insecurity exist”).

215. Robert A. Hillman, Keeping the Deal Together After Materinl Breach—Comsnon Law
Mitigation Rules, the UCC, and the Restatement (Second) of Contracts, 47 U. CoLO. L. REV.
553, 589-90 (1976); see nlso WHITE & SUMMERS, supra note 75, § 6-2; Taylor, supra note
154, at 886. Professors White and Summers include such illustrations for grounds of insecurity
as the following;:

[A] seller that stops producing the machines to be delivered under the contract;

goods like those contracted for but delivered to other buyers fail to work as antici-

pated; seller of a boat defaults on a mortgage thereby creating a cloud on the title;

seller fails to deliver goods on schedule and prompt delivery is essential; and, where

the seller states that the contract price is too low to guarantee performance.
WHITE & SUMMERS, supra note 75, § 6-2, (citing Kaiser-Francis Oil Co. v. Producer’s Gas
Co., 870 F.2d 563 (10th Cir. 1989); Clem Perrin Marine Towing, Inc. v. Panama Canal Co.,
730 F.2d 186 (5th Cir. 1984); AMF, Inc. v. McDonald’s Corp., 536 F.2d 1167 (7th Cir.
1976); Creusot-Loire Int’l, Inc. v. Coppus Eng’g Corp. 585 F. Supp. 45 (S.D.N.Y. 1983);
Universal Builders Corp. v. United Methodist Convalescent Homes, Inc., 508 A.2d 819
(Conn. App. 1986)).
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such grounds may not receive adequate assurances.”’®* Where reason-
able grounds for insecurity do exist, what action by the other party
constitutes “adequate assurance” is another question not easily ascer-
tainable without reference to a particular set of facts.?’” Moreover, a
party who might have reasonable grounds for insecurity must pro-
ceed with caution because the action of suspending his own per-
formance may itself constitute breach.”!®

The party uncertain about whether reasonable grounds for inse-
curity exist may not wish to proceed and may be unable to mitigate
damages caused by an eventual breach. A minor delay in delivery (or
in payment, in the case of a seller) could easily present this problem
if one party indicates to the aggrieved party that performance may be
delayed for a short time.?* Although nothing in section 2-609 re-
quires the aggrieved party to suspend performance, receiving ade-
quate assurance may not provide sufficient certainty concerning the
time for delivery when a delay in performance seems forthcoming.
Where the perfect tender rule applies, if the other party does not per-
form by the date of performance,’ the aggrieved party may termi-
nate based on the breach if this suits the aggrieved party’s need.
However, in an installment contract, the delay must substantially im-
pair either the value of the installment or the whole contract for the
party to reject the eventual performance.””

216. See Cole v. Melvin, 441 F. Supp. 193, 203 (D.S.D. 1977); In re Coast Trading Co.,
26 B.R. 737 (D. Or. 1982); Turntables, Inc. v. Gestetner, 52 A.D. 2d 776, N.Y. Supp. 2d 798
(1976); WHITE & SUMMERS, supra note 75, § 6-2.
217. See WHITE & SUMMERS, supra note 75, § 6-2.
218. SeeTaylor, supra note 153, at 884. Taylor explains,
Although section 2-609 has many benefits, it is not a perfect self-help remedy. Itisa
high-risk decision for a [party facing breach] to elect to seck assurances with the po-
tential for serious consequences if the decision to do so was not justified. ... If a
[party facing breach] seeks assurances and suspends performance when not author-
ized to do so, its suspension may cause it to be in total material breach and liable to
the other party. Therefore, it is necessary to consider when the right to seek assur-
ances arises.
Id.; see also Matthew C. Brenneman, Annotation, Sales: What Constitutes “Rensonnble Grounds
Sor Insecurity” Justifying Demand for Adequnte Assurance of Performance Under UCC § 2-609,
37 A.L.R.5th 459 (1996).
219. See supranotes 137—43 and accompanying text.
220. This would be determined either by the contract, or by a gap-filling provision, such
as UCC § 2-309.
221. See supra Part IV.B.2.
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b. Interpimy between § 2-609 and § 2-612. As noted above,”? a
considerable amount of interplay exists between the provision grant-
ing the right to seek adequate assurance in section 2-609 and provi-
sions found in section 2-612 dealing with installment contracts. Un-
der section 2-612(2), even if a nonconforming delivery substantially
impairs the value of the installment, the buyer may not reject the in-
stallment if the seller gives adequate assurances to cure.?”® Subsection
(3), which determines when a breach of a whole installment contract
occurs, does not contain this provision, but case law suggests a clear
relationship between the provisions for demanding adequate assur-
ance in section 2-609 and the provisions for determining breach of
the whole contract under section 2-612(3).?** An analysis of these
cases indicates that the demand for adequate assurances may be help-
ful in determining whether nonperformance by one party substan-
tially impairs the value of the installment contract, much like fixing
additional time may be a prerequisite for determining fundamental
breach under the CISG.?

In Cassidy Podell Lynch, Inc. v. Snydergeneral Corp.”® no sub-
stantial impairment of an installment contract occurred when a buyer
failed to pay for an installment of goods within 30 days of delivery,
as required by the contract.””” The contract provided that payment of
a delivery was to be made within 30 days of delivery but that the
course of performance between the parties indicated that payment
was made consistently 90 days after shipment.??® The court held that
the seller waived the 30-day payment provision through its course of
performance;® even if it did not, the seller would have been justified
in withholding future delivery and bringing suit only if the buyer’s
failure to pay the installments were a substantial impairment to the
whole contract.?®® With regard to the latter action, the court indi-
cated the buyer’s “failure to pay on thirty day terms would not con-

222. Seesupra notes 192-208 and accompanying text.

223. See UCC § 2-612(2).

224, See WHITE & SUMMERS, suzpra note 75, § 8-3 n.12.

225. Seeinfra PartV.

226. 944 F.2d 1131 (3d Cir. 1991).

227. Secid. at 1147-48.

228. In fact, only once did Cassidy, the buyer, make payment during the 30-day window.
Id.at 1147.

229. Seeid.

230. Segid.at 1148.
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stitute a substantial impairment of the contract unless [the seller] ex-
ercised its right to seek adequate assurance of payment.”* Since the
seller did not demand adequate assurances of performance, the effect
was that the seller’s withholding of delivery amounted to a breach,
even though the buyer was in arrearages in payment on the contract.

A buyer who was behind in installment payments also prevailed
in Hudson Feather & Down Products, Inc. v. Lancer Clothing Corp?*
In this case, the buyer failed to make payment under the first two in-
stallments due under the contract, but the court found that the fail-
ure of payment did not result in substantial impairment of the whole
contract under section 2-612(3).2*® Rather, the seller repudiated and
did not respond to the buyer’s demand for adequate assurance of
performance. The buyer was therefore entitled to cease performance
and cancel the contract, per section 2-711(1).%*

The seller did prevail in Cherwell-Ralli, Inc. v. Rytman Grain
Co.,25 where the court rejected the claim of the buyer, who had
stopped payment on a check for an installment payment, which the
seller breached by failing to provide adequate assurance.”*® The
buyer, behind on payments, agreed to make arrearages when the
seller assured the buyer that deliveries would continue.”® After the
buyer sent the check, a deliverer for the seller gave the buyer the in-
dication that the seller would cease delivery. The buyer stopped
payment on the check then demanded adequate assurance for future
deliveries. The court flatly rejected a reasonable grounds for insecu-
rity, noting that “[t]he buyer could not rely on its own nonpayments
as a basis for its own insecurity.”?*® The court also suggested,

If there is reasonable doubt about whether the buyer’s default is
substantial, the seller may be well advised to temporize by suspend-
ing further performance untl it can ascertain whether the buyer is

231, Id.

232. 513 A.D.2d 674, 513 N.Y. Supp. 2d 173 (1987).

233. Seeid. at 675. The court commented that, by bringing an action only with respect
to past installment payments, the seller indicated it wished to keep the contract intact, even if
there was substantial impairment by the buyer.

234. Seeid.

235. 433 A.2d 984 (Conn. 1980).

236. Seeid. at 985-87.

237. Seeid. at 985. The buyer was apparently concerned that the seller’s plant was going
to close, which was one reason for the nonpayment. However, the facts also indicate that the
buyer had missed payments almost immediately after the contract had been consummated. Id.

238. Id. at987.
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able to offer adequate assurance of future payments. But if the
buyer’s conduct is sufficiently egregious, such conduct will, in and
of itself, constitute substantial impairment of the value of the whole
contract and a present breach of the contract as a whole.**

In each of these cases, the buyer’s nonpayment almost unques-
tionably gives rise to reasonable grounds for insecurity, but none of
these cases suggests that mere nonpayment, without more, is a sub-
stantial impairment of the whole contract. The Cherwell-Ralli court
suggested that the seller suspend his own performance and seek ade-
quate assurances, but the risk that suspension may result in breach is
indicated by the Cassidy Powell Lynch case. Though the controlling
facts to some degree indicate a failure on the part of a party to utilize
the self-help provisions in both sections 2-609 and 2-612, these
cases also illustrate the uncertainty in using these provisions.

Applying the Nachfrist procedure to these cases, the seller’s op-
tion in the event of nonpayment could be to affix an additional
amount of time for payment while continuing performance until
such time arrives.”*® This substantially increases the level of certainty
in the actions of the parties while also substantially lessening the level
of risk to the party facing potential breach. As the next section sug-
gests, however, rethinking current self-help provisions, especially the
right to adequate assurance of performance, does not require elimi-
nating existing provisions to accommodate the Nachfist provision.

V. SUGGESTIONS FOR INCLUSION OF A NACHFRIST PROVISION IN
THE UCC

Providing a mechanism to permit a party to fix additional time to
determine for certain whether the threshold for breach has been met
does not seem, on the surface, like such an intricate endeavor. A
more careful consideration is required, however, to assure that Nach-
Jfrist would be included in a manner that would allow the procedure
to facilitate continuance of contracts rather than as a mechanism
fraught with uncertain application. With the provisions in the CISG

239. Id. at 987 (citations omitted); sez also WHITE & SUMMERS, supra note 75, § 8-3.

240. This would occur by using the Nachfiist provision for sellers similar to Article 63 of
the CISG, for example. Though each of the cases analyzed in this section dealt with a buyer’s
delay in payment, the same problem could easily exist where a seller delayed shipment of the
goods.
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as guidance, this section suggests how the Code could be revised to
include Nachfrist without substantial alteration of existing elements.

A. Raising the Threshold for Breach

A starting point for revision to permit successful inclusion of
Nachfrist is elimination of the perfect tender rule in section 2-601.
Though a powerful tool for a party facing a potential breach,”*! the
restrictions placed upon its application should indicate that elevating
the threshold for breach would prove difficult in terms of neither the
structure of the Code nor the practical application of the code in
general.**? Professors White and Summers

conclude, and the cases decided to date suggest, that the Code
changes and the courts’ manipulation have so eroded the perfect
tender rule that the law would be little changed if 2-601 gave the
right to reject only upon “substantial” non-conformity. Of the re-
ported Code cases on rejection, none that we have found actually
grants rejection on what could fairly be called an insubstantial non-
conformity, despite language in some cases allowing such rejec-
tion,”**

Adoption of the threshold for breach in installment contracts—
that of permitting cancellation of a contract only if a nonconformity
substantially impairs the value of the contract—would closely parallel
the threshold of fundamental breach in the CISG.*** Even in a one-
shot contract, a prospective delay in performance may not allow one
party to cancel the contract if the delay does not substantially impair
the value of the contract. Rather than rely solely on suspending per-
formance and demanding adequate assurance, the party facing the
delay could affix the additional time. Similar to the CISG and the
UNIDROIT Principles, there seems no reason to differentiate be-
tween the application of this extension of time between buyers and
sellers.?

241. SeeTaylor, supranote 153, at 868.

242, Examples of restrictions on the application of section 2-601 include the provisions
in installment contracts under section 2-612, requiring material delay or loss as grounds for
rejection in an improper shipment in section 2-504, and in the more general restrictions of
good faith, trade usage, course of dealing or course of performance. See WHITE & SUMMERS,
supra note 75, § 8-3(b).

243. Id.

244, See supra Part IILA.3.

245, See CISG, supra note 1, arts. 47, 63.
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Elevating the threshold for breach is the easy solution to incor-
poration. Having suggested elimination of the perfect tender rule,
Professors White and Summers also recognize that most of the ef-
forts of revision would retain this rule.?*® As retention is likely the
case, inclusion of a Nachfrist procedure should revolve around the
procedure’s application in installment contracts. Though Nachfyist
could be convenient in the case of a one-shot contract, its application
would clearly be more effective where the threshold for breach is
more uncertain. In the cases discussed above,?” where a party has
delayed in performance on the installment but the other party is un-
certain whether reasonable grounds for insecurity exist, or whether
suspending performance is proper, Nachfiist would provide a greater
level of certainty for the aggrieved party. Moreover, a procedure for
affixing additional time could also replace the provision in section 2-
612(2) forbidding an aggrieved party from rejecting a single install-
ment when the other give adequate assurances of cure.”*® Though
Nachfrist should be available to facilitate all sales of goods, it should
at least be available where the Code already requires substantial im-
pairment to cancel the contract.

B. Adopting Cooperative Provisions for Nachfrist and Adequate
Assurance of Performance

Though a provision for fixing additional time might be more ap-
propriate in circumstances involving delay than seeking adequate as-
surance after suspending performance, in some—or many—
situations, the conduct of one party may be sufficiently egregious to
warrant the other party’s suspension of performance. The CISG con-
tains distinct provisions permitting either a Nachf¥ist notice and con-
tinued performance or, where the conduct of a party indicates “he
will not perform a substantial part of his obligations,” suspension of

246. See WHITE & SUMMERS, supra note 75, § 8-3.
In the face of this campaign against perfect tender, both the Article 2 Study Com-
mittee and the current proposals of the Article 2 Revision Committee would retain
the perfect tender rule. Particularly consumer representatives on those committees
have argued for its retention. Are consumers asking for the right to return the dress
with a single stitch out of place because they have found the same dress elsewhere at
a lower price? For shame.
Id. § 8-3(b). Though this comment was in the 1995 edition, no research by this author has
indicated that the proposals of the current Article 2 would eliminate the perfect tender rule.
247. Seesupra Part IV.B.2.b.
248. See UCC § 2-612(2).
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performance.”® The existence of these provisions in the Convention
should indicate there is no reason to exclude the current section 2-
609 should Nachfrist be included in the revised Code.

This should not indicate that section 2-609 should remain intact
as it currently exists. Section 2-609 of the Code and Article 71(3) of
the Convention contain parallels, but this parallelism is, in part, an
illusion.”® Where a party may suspend performance under section
71(1), the party “must immediately give notice of the suspension to
the other party and must continue with performance if the other
party provides adequate assurance of his performance.”®! Unlike
subsection (4) of 2-609 of the Code, Article 71(3) does not permit
the aggrieved party to treat a failure to provide adequate assurances
as a repudiation of the contract.”®? Rather, section 71(3) requires the
party who received adequate assurance to continue with perform-
ance.”® Where adequate assurances are not received, it more likely
indicates that a fundamental breach has occurred, and the party who
sought adequate assurance may proceed to avoid the contract under
Article 72.%*

The interplay between the present section 2-609 and a provision
for fixing additional time would hinge on the standard of breach
adopted in the revised Article 2. If substantial impairment were
adopted for all contracts governed by Article 2, the interplay would
not be substantially different from that in the CISG. Section 2-609
would still require reasonable grounds for insecurity as a requisite for
suspending performance and secking adequate assurance. However,
the provision in subsection (4) recognizing repudiation for failure to

249. CISG, supranote 1, arts. 47, 63, 71(3).

250. See Flechtner, supra note 25, at 54.

251. CISG, supra note 1, art. 71(3).

252, Seeid.

253. See Secretariat of the United Nations, Secretariat Commentary on Article 62 of the
1978 Draft [draft counterpart to CISG Article 71] (visited Nov. 18, 2000) <http://
www.cisg.law.pace.edu/cisg/text/secomm/secomm-71 .html>.

[The party receiving notice of suspension] can reinstate the first party’s obligation to
continue performance by giving the first party adequate assurance that he will per-
form. For such an assurance to be ‘adequate,’ it must be such as will give reasonable
security to the first party either that the other party will perform in fact, or that the
first party will be compensated for all his losses from going forward with his own
performances.
Id.
254, SeeFlechtner, supranote 25.
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provide adequate assurance might be revised to recognize that such a
failure results in a substantial impairment of the contract.

More troublesome considerations occur if the standard of breach
remains the same as it exists in the current version of the Code, as
indicated in the preceding section.”®® A suggestion permitting the in-
clusion of a Nachfrist procedure would be to include such a proce-
dure in the provisions found in the current section 2-612. The right
to adequate assurances would remain essentially intact, applying to
any contract, while the Nachfwist procedure would help clear up un-
certainty with respect to the conduct of the parties in an installment
contract. While this suggestion is not the ideal solution to inclu-
sion—especially since this author encourages adoption of a higher
threshold of breach—it does provide to parties in many situations an
additional and powerful option when facing a potential breach.

VI. CONCLUSION

An overriding dilemma in secking to implant a foreign concept
into domestic law is the substantial difference in policy between the
Convention and the UCC. The suggestions of raising the threshold
for breach and providing procedures to aid parties resolve differences
stem largely from a body of law that secks to keep contracts intact.
One might conclude that the UCC seeks not only to facilitate the
sale of goods but also seeks to facilitate its breach. This conclusion is,
of course, erroneous. But a suggestion on adopting a policy seeking
to maintain contractual relationship at least deserves mention. Sev-
eral of the sections mentioned in this Article, particularly those deal-
ing with installment contracts and the right to demand adequate as-
surance, effectuate a goal of furthering continuance of a contact.?¢

The CISG offers opportunities to examine a piece of domestic
law—though limited in application—to see how other relevant laws
can be made better. Practitioners should at least take care to know
the contents of the Convention. Rather than routinely opting out of
the Convention for reasons of evading its provisions, practitioners
should become aware of when it could be effective to facilitate the
goal of the contract. In the case of the Nachfrist provisions in Arti-
cles 47 and 63, a practitioner should not only be aware of these pro-
visions but should strive to understand their mechanics. A greater

255. SeesupraPart V.A,
256. See, eg., UCC § 2-612, cmt. 6.
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use of this provision in contracts involving domestic companies could
casily justify its eventual inclusion into Article 2.

The drafters of the revised Article 2 should also appreciate the
opportunity the CISG provides in the design of a revised domestic
sales law. Unlike drafting uniform text from scratch, the drafters can
directly compare and contrast existing UCC provisions with existing
and readily attainable provisions in a related sales law to see how the
former could be improved. The Nachfrist provisions are a clear ex-
ample of an existing piece of the Convention that should be utilized
in the revised version. Consideration of the Nachfrist provisions
should also lead the drafters to consider the CISG on a larger scale,
recognizing that the policy of keeping contracts intact is beneficial to
commercial exchange. In sum, the CISG permits the drafters of the
Code to examine closely revisions to the existing sales law without
requiring them to forsake other alternatives.
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