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charged with the statute’s administration.?’ This reflects the judicial
consideration that an officer or agent interprets statutes based upon
more specialized experience and broader investigations and informa-
tion than is likely to come to a judge in a particular case and that
the officer determines the policy which will guide applications for
enforcement of the statute.®?

However, the Court does not defer to an administrative construc-
tion of a statute if there are compelling indications that such con-
struction is wrong®® or when it finds that approval by Congress is a
necessary prerequisite to validation of the administrative construc-
tion.** In the latter situation, the administrative practice must be
consistent and substantial enough to warrant the finding that Con-
gress has implicitly approved it.*®* However, if the administrative
practice has taken place over a long period of time, it only will be
given deference if the agency’s practice involves positive action—as

81. Johnson v. Robison, 415 U.S. 361, 367-68 (1974) (law allowing educational
benefits to veterans and to conscientious objectors in alternate services valid absent
clear and convincing evidence of congressional intent holding otherwise); Espinoza v.
Farah Mfg., 441 U.S. 86, 94-95 (1973) (no showing that Congress, through the Civil
Rights Act of 1964, intended to make unlawful an employer’s refusal to hire a person
because he is not an American citizen); New York State Dep’t of Social Services v.
Dublino, 413 U.S. 405 (1973) (“[t]he construction of a statute by those charged with
its execution should be followed unless there are compelling indications that it is
wrong”). Id. at 421 (citations omitted).

82. Skidmore v. Swift & Co., 323 U.S. 134, 139 (1944) (administrator’s opinion
that the Fair Labor Standards Act does not require overtime pay for employee time
spent in fire hall subject to call to fire alarm is a valid construction since employees
were rarely interrupted in their normal eating and sleeping time).

83. Espinoza v. Farah Mfg., 414 U.S. 86 (1973); New York State Dep’t of Social
Servs. v. Dublino, 413 U.S. 405, 421 (1973); CBS v. Democratic Nat’l Comm., 412 U.S.
94 (1973) (holding neither Communication Act nor first amendment requires broad-
casters to accept paid editorial advertisements); Red Lion Broadcasting Co. v. Fed-
eral Communication Comm’n, 395 U.S. 367 (1969).

84. Zemel v. Rusk, 381 U.S. at 12. Here, the Court found implicit congressional
approval authorizing the Secretary to impose area restrictions pursuant to 22 C.F.R. §
51.75. In Kent v. Dulles, 357 U.S. at 129, the Court invalidated 22 C.F.R. § 51.135
which allowed the Secretary to deny passports to those persons the Secretary be-
lieved were supporting the Communist movement.

85. Zemel v. Rusk, 381 U.S. at 12. Factors allowing the favorable application of
judicial deference include contemporaneous longstanding construction, uniformity,
conformity to judicial decision, reasonableness, and congressional approval. See An-
not., 39 L.Ep.2d 942, 964-71 (1975). Notwithstanding these factors, the Supreme
Court will narrowly construe all delegated powers that curtail or dilute activities
which are often natural and necessary to a person’s well being. Kent v. Dulles, 357
U.S. at 129.
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opposed to a practice of not acting.®®

3. The Passport Act

An example of delegation of authority is the Passport Act which
Congress enacted in 1856. This Act centralized authority to issue
passports in the Secretary of State.®” Prior to this enactment, vari-
ous federal, state and local officials, as well as notaries public were
allowed to issue passports.®® The Passport Act, as currently
amended, allows the Secretary of State to grant and issue passports
“under such rules as the President shall designate.”®® Pursuant to
this Act, the Secretary has enacted many regulations that qualify
the right of Americans to travel abroad.®®

86. United States v. E.I. duPont de Nemours & Co., 353 U.S. 586 (1957) (failure
of Federal Trade Commission to invoke § 7 of Clayton Act against vertical stock ac-
quisition did not create a binding administrative interpretation that Congress did not
intend vertical acquisition to come within the purview of the Act); Corn Prod. Refin-
ing Co. v. Federal Trade Comm’'n, 324 U.S. 726 (1945) (failure of Federal Trade Com-
mission to take any action against the use by manufacturers of a basing point price
did not constitute a settled administrative construction indicating the inapplicability
of the Clayton Act); Union Stockyard & Transit Co. v. United States, 308 U.S. 213
(1939) (failure of Interstate Commerce Commission to assert jurisdiction over other
stock yards performing like services did not amount to an administrative construction
of the Interstate Commerce Act).

87. 22 U.S.C. § 211(a) (1976). Zemel v. Rusk, 381 U.S. at 31-32 (Goldberg, J.,
dissenting). '
88. Kent v. Dulles, 357 U.S. at 123.

89. In pertinent part, the Act provides that:

The Secretary of State may grant and issue passports . . . under such rules as
the President shall designate. . . . Unless authorized by law, a passport may
not be designated as restricted for travel to or for use in any country other
than a country with which the United States is at war, where annual hostilities
are in progress, or where there is imminent danger to the public health or the
physical safety of United States travelers.

22 U.S.C. § 211(a) (1976).

90. An example of the regulations the Secretary has enacted is 22 C.F.R. §
51.70(b)(4) (1979) which provides that: “A passport may be refused in any case in
which: the Secretary determines that the national’s activities abroad are causing or
are likely to cause serious damage to the national security or the foreign policy of the
United States. . . .” Section 51.70(b)(4) has never been used as a basis for refusing to
issue a passport. It has been used to revoke a passport when the bearer has engaged
in activity abroad which, although not violative of American law, could seriously com-
promise American relations with foreign countries. Developments In The Law—The
National Security Interest and Civil Liberties, 85 Harv. L. Rev. 1130, 1150 n.76
(1972). E.g., the Secretary revoked the passports of Charles McKissack, attorney for
Mrs. Mary Sirhan, and his attorney pursuant to § 51.70(b)(4) in 1979. There have
been five instances where the Secretary has denied issuance of passports pursuant to
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In interpreting the Act, various executive officers, including the
President, have construed it as granting the Secretary absolute dis-
cretion.”’ However, the Supreme Court rejected this notion in Kent
v. Dulles.®® At issue in Kent was the validity of State Department
regulations prohibiting the issuance of passports to members or sup-
porters of the Communist Party who were going abroad to engage in
activities which would advance the Communist movement.?® In con-
struing the Passport Act, the Court found it difficult to determine
the extent of the Secretary’s power to issue passports: the Secre-
tary’s authority, while broadly expressed, had generally been nar-
rowly exercised.** The Kent majority held that a citizen’s right to
travel could not be limited without due process of law and that ab-
sent congressional approval, the Secretary’s discretion to grant or
withhold a passport extended only to questions of the citizen’s alle-
giance or criminal conduct.?® Three justices in Kent dissented on the
ground that the Secretary had a necessarily broad discretionary au-
thority in matters of national security. Since national emergencies

§ 51.70(b)(4): One in 1906 involving a notorious promoter of gambling and prostitu-
tion, Agee v. Muskie, 629 F.2d 80, 99 (D.C. Cir. 1980) (MacKinnon, J., dissenting).
The second denial involved a blackmailer who was “disturbing or endeavoring to dis-
turb, the relations of this country with the representatives of foreign countries.” Id.
(MacKinnon, J., dissenting) (citing 1907 Foreign Relations of the United States, Part
2 at 1076, 1080, 1082-83). The third denial involved a national who supplied arms to
various countries. The other two denials were made prior to the passage of the Pass-
port Act of 1926. Denial of these passports seems only tenously related to §
51.70(b)(4)’s concern for the national security. Id. at 86 n.7. Another regulation is 22
C.F.R. § 51.71(a) (1979) which provides that a “passport may be revoked, restricted,
or limited where: (a) the national would not be entitled to issuance of a new passport
under § 51.70.” See also supra note 84.

91. Comment, Passport Refusals for Political Reasons: Constitutional Issues
and Judicial Review, 61 YALE L.J. 171, 173 (1952).

92. 357 U.S. 116 (1958). In Kent, the Court held that the right to travel was
constitutionally protected and could not be infringed upon without the due process of
law of the fifth amendment. Thus, the Secretary was without power to refuse issuance
of passports to persons who would not furnish affidavits of their non-affiliation with
Communist organizations. See also, Aptheker v. Secretary of State, 378 U.S. 500
(1964). “[Flreedom of travel is a constitutional liberty closely related to rights of free
speech and association. . . .” Id. at 517.

93. Kent v. Dulles, 357 U.S. at 117-18.

94. Id. at 127. Historically, the Secretary has based his authority to deny pass-
ports on two grounds: lack of citizenship or allegiance to the United States and illegal
conduct. Therefore, these are the only grounds which it could be argued that congresg
adopted in light of prior administrative practice. Zemel v. Rusk, 381 U.S. at 17-18;
Kent v. Dulles, 357 U.S. at 128.

95. Kent v. Dulles, 357 U.S. at 129.
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required swift action, it was impractical for the State Department
“to appeal to Congress for further legislation in each new
emergency.”?®

The majority holding of Kent was affirmed in Zemel v. Rusk.*” In
Zemel, the Court upheld the power of the Secretary to impose an
area restriction on travel to Cuba. The Zemel majority was able to
find implicit congressional approval of such area restrictions through
“sufficient” past administrative practices.®®* The Court held that
even though the Passport Act grants broad rule-making authority to
the Executive Branch, it does so only to the extent of maintaining
practicality and flexibility in the Act’s provisions; the Act could not
be construed as granting the Secretary unbridled discretion. The
Secretary must enact regulations consistent with the Passport Act
and fifth amendment due process.®”® Two justices in Zemel dissented
on the ground that the Secretary’s power during times of peace was
not as broad as during times of war.'®® A third justice dissented on
the ground that the Constitution vests all legislative power in Con-
gress and thus the Executive Branch “has no more power to make
laws by labeling them regulations than to do so by calling them
laws.”101

4. Enforcement of Government Secrecy Agreements

In seeking to protect national security, federal intelligence orga-
nizations require their employees to contractually bind themselves

96. Id. at 133.

97. 385 U.S. 1 (1965). In Zemel, the Court upheld the Passport Act against the
claim that it violated the fifth amendment right to gather information and associate.
In dismissing the fifth and first amendment claims the Court held that, considering
the Cuban missile crisis, the Secretary of State was justified in restricting travel to
Cuba and that no first amendment rights were involved since the right to speak and
publish does not carry with it the unrestrained right to gather information. See also
Dayton v. Dulles, 357 U.S. 144 (1958) (Secretary’s reasons for denying a passport to
an alleged Communist supporter were not authorized by Congress).

98. Zemel v. Rusk, 381 U.S. at 8-12.

99. United States v. Karnuth, 30 F.2d 242 (2d Cir.), cert. denied, 279 U.S. 850
(1929) (failure of immigrant to have his passport visaed by American consul is suffi-
cient basis for denial of his admission under the Immigration Act, ch. 190, 43 Stat.
153 (1924) since the regulation was consistent with the underlying statute (Immigra-
tion Act)). Boudin v. Dulles, 136 F. Supp. 218, 220 (D.D.C. 1955) (right to travel
abroad is an attribute of personal liberty which may not be infringed upon absent full
compliance with the requirements of due process).

100. Zemel v. Rusk, 381 U.S. at 26 (Douglas and Goldberg, JJ., dissenting).
101. Id. at 20. (Black, J., dissenting).



1454 TOLEDO LAW REVIEW [Vol. 13

not to disclose classified information. This government secrecy
agreement is the primary device utilized by government to prevent
“leaks” of classified information.!°? Government agencies make use
of two types of agreements: the standard form and the prepublica-
tion review form. The standard form proscribes the release of classi-
fied information while the prepublication review form requires the
employee to submit any agency related information to his agency
before publishing.

The standard form contract has been held by the Fourth Circuit
Court of Appeals not to violate the first amendment since it only
restricts the dissemination of classified information—a restriction
reasonably related to the government’s interest in protecting na-
tional security.!®® The Supreme Court upheld the validity of prepub-
lication review agreements since the agreements are a reasonable
means of protecting “the effective operation of our foreign intelli-
gence service.”'™

5. The National Security Exception to Prior Restraint

As stated earlier in this note,'°® three exceptions have been ap-
plied to the doctrine of prior restraint. In the area of national secur-
ity, both the dictum in Near v. Minnesota'®® and in New York
Times Co. v. United States'®” suggest that the degree and immi-
nency of harm to national security necessary to invoke the exception
must be determined on a case by case basis.'®®

102. Comment, Government Secrecy Agreements and the First Amendment, 28
AM.U.L. Rev. 395 (1979).

103. United States v. Marchetti, 466 F.2d 1309, 1316-17 (4th Cir.), cert. denied,
409 U.S. 1063 (1972). Marchetti, after resigning from his almost fourteen years of
service with the CIA, publicized his criticisms of the agency. The CIA successfully
enjoined publication until Marchetti complied with his secrecy agreement not to dis-
close classified information.

104. Snepp v. United States, 100 S.Ct. 763 (1980) (per curiam) (CIA brought suit
following Snepp’s book, Decent Interval, in contravention of the secrecy agreement’s
covenant for prepublication review). For a critical analysis of the Snepp decision, see
Camp, Enforcement of CIA Secrecy Agreements: A Constitutional Analysis, 15
CorLuMm. J.L. & Soc. Pross. 455 (1980). For an overview of the relationship between
government secrecy agreements and the first amendment, see Comment, supra note
102.

105. See supra text accompanying notes 63-65.

106. 283 U.S. at 716 (dictum).

107. 403 U.S. 713.

108. Note, The National Security Exception to the Doctrine of Prior Restraint,
United States v. Progressive, Inc., 60 NeB. L. Rev. 400, 408 (1981) [hereinafter cited
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The Supreme Court has not formulated a definite standard as to
when the national security exception is applicable. In New York
Times, the concurring opinion of Justice Brennan makes reference
to a two-prong analysis: first, the first amendment freedom must fall
within an extremely narrow class of cases in which the first amend-
ment’s ban on prior judicial restraint may be overridden. Secondly,
the purported national security interest must be threatened inevita-
bly, directly, and immediately to overcome the heavy presumption
against prior restraints.!®®

Also in New York Times, Justice Stewart, in a concurring opin-
ion joined by Justice White, considered prior restraint to be permis-
sible when the danger to national interests was direct, immediate,
and irreparable or where congressional legislation authorizes its
use.’® It is unclear as to which view will be utilized in the future. In
the meantime, as a result of the vague nature of national security
interests, the lack of an exacting standard with which to apply the
national security exception creates a chilling effect upon protected
rights.

III. Haic v. AGEE

In 1974, Phillip Agee, a United States citizen residing in West
Germany and a former CIA employee, announced a campaign to
abolish the CIA.'*! In a London press conference, Agee avowed “to
expose CIA officers and agents and to take the measures necessary
to drive them out of the countries where they are operating.”*'* The
United States Department of State revoked Agee’s passport by let-
ter in December, 1979 pursuant to its authority under 22 C.F.R. sec-
tions 51.70 (b)(4) and 51.71(a).!*® In this letter, the Department ad-

as The National Security Exception).
109. New York Times Co. v. United States, 403 U.S. at 726-27.
110. Id. at 730.

111. Haig v. Agee, 453 U.S. at 283. Phillip Agee was a CIA employee from 1957
to 1968. )

112. A partial text of Agee’s press statement is as follows:

Today, I announced a new campaign to fight the United States CIA wherever

it is operating. This campaign will have two main functions: First, to expose

CIA officers and agents and to take the measures necessary to drive them out

of the countries where they are operating; secondly, to seek within the United

States to have the CIA abolished. '
Id. at 283 n.2.

113. The letter delivered to Agee in Hamburg, West Germany explains that:
The Department’s action is predicated upon a determination made by the Sec-
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vised Agee of his right to an administrative hearing,'’* but Agee
declined this procedure and filed suit against the Secretary in
United States District Court.*!®
The court granted summary judgment for Agee,''® holding that
the regulation authorizing revocation of a passport on grounds of
national security or foreign policy considerations was invalid for lack
of congressional authorization.!’” The United States Court of Ap-
peals for the District of Columbia affirmed, holding that the Secre-
tary had not shown that Congress had authorized the regulation ei-
ther by express delegation or by implied approval of a substantial
and consistent administrative practice.!'®
The Department of State was granted certiorari to the Supreme
Court to resolve the issue of whether the Passport Act authorized
the Secretary’s action pursuant to the policy announced by the chal-
lenged regulation. In holding that it did, the Supreme Court, in a
majority opinion written by Chief Justice Burger, considered the
“broad rule-making authority granted in the Act” and maintained

retary under the provisions of Section 51.70(b)(4) that your activities abroad
are causing or are likely to cause serious damage to the national security or the
foreign policy of the United States. The reasons for the Secretary’s determina-
tion are in summary, as follows: Since the early 1970’s it has been your stated
intention to conduct a continuous campaign to disrupt the intelligence opera-
tions of the United States. In carrying out that campaign, you have travelled in
various countries (including, among others, Mexico, the United Kingdom, Den-
mark, Jamaica, Cuba, and Germany), and your activities in those countries
have caused serious damage to the national security and the foreign policy of
the United States. Your stated intention to continue such activities threatens
additional damage of the same kind.

Id. at 286. Since the Secretary revoked rather than refused to issue Agee a passport,

22 C.F.R. § 51.71(a) was also applied.

114. Id. at 287..

115. Agee v. Vance, 483 F. Supp. 729 (D.D.C. 1980). Agee contested the revoca-
tion on five grounds: (1) that 22 C.F.R. § 51.70(b)(4) has not been authorized by
Congress and is therefore invalid; (2) that 22 C.F.R. § 51.70(b)(4) is impermissibly
vague and overbroad; (3) that the revocation of his passport prior to a hearing vio-
lated his fifth amendment right to procedural due process; (4) that the revocation of
his passport violated his right to travel; and (5) that his passport was revoked in
order to punish him and suppress his criticism of government policy in violation of
the first amendment. Agee v. Muskie, 629 F.2d 80, 82 (D.C. Cir. 1980).

116. The district court granted the motion only on the ground that 22 C.F.R. §
51.70(b)(4) was not authorized by Congress and therefore invalid. Since the regula-
tion was held invalid, the court found it unnecessary to consider Agee’s other grounds
for relief. Agee v. Vance, 483 F. Supp. at 732.

117. Id.
118. Agee v. Muskie, 629 F.2d 80 (D.C. Cir. 1980).
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that “a consistent administrative construction of that statute must
be followed by the courts ‘unless there are compelling indications
that it is wrong.’ ’*'® Unlike the lower courts, the Supreme Court
accepted the Secretary’s contention that an unbroken series of exec-
utive orders, regulations, instructions to consular officials, and no-
tices to passport holders constituted a longstanding administrative
construction.'?® In rendering its decision, the Court found no merit
in Agee’s first amendment claims, reasoning that it was unnecessary
to fully address such issues since the Secretary had authority to re-
voke passports.!*!

The dissenters,’? in an opinion written by Justice Brennan,
stressed the importance of limiting the Secretary’s discretionary
power absent clear congressional approval. He argued that the gen-
eral rule of giving great deference to the administrative construction
of a statute does not apply when such construction impinges on an
individual’s constitutional liberties. Furthermore, the dissent
pointed out that the Kent and Zemel holdings that require clear
congressional approval of regulations enacted by the Secretary stand
as procedural limitations that protect constitutional liberties from
any abuse of the Secretary’s discretionary power.'?* However, the
majority held that the Secretary’s action was reasonable and that
Agee’s right to hold a passport is subject to reasonable government
regulation and is subordinate to foreign policy and national security

119. Haig v. Agee, 453 U.S. at 291 (quoting E.I. duPont de Nemours & Co. v.
Collins, 432 U.S. 46, 54-55 (1977)). Chief Justice Burger was joined by Justices Stew-
art, White, Blackmun, Powell, Rehnquist and Stevens. Justice Blackmun filed a con-
curring opinion. Although agreeing with the majority’s disposition, he, like the dis-
sent, felt that the Court’s disposition could not be reconciled with Zemel v. Rusk and
Kent v. Dulles and that the Court was, in effect, overruling these precedents sub
silentio. Haig v. Agee, 453 U.S. at 310.

120. Haig v. Agee, 453 U.S. at 298. The court of appeals and the district court
both concluded that the series of orders, regulations, and instructions were inapposite
to the issue of implicit congressional authority to invoke national security or foreign
policy considerations during peacetime. Agee v. Muskie, 629 F.2d at 87; Agee v.
Vance, 483 F. Supp. at 731.

121. The lower courts also did not consider the constitutional questions put forth
by Agee since by answering the threshold question of whether the regulation was
valid in the negative, the courts did not have to reach the constitutional issue of
whether the regulation violated Agee’s rights. The Supreme Court, conversely, an-
swered the threshold question in the affirmative and stated that it need not reach the
constitutional issue since the Secretary was found to have authority to revoke Agee’s
passport.

122. The dissent was composed of Justices Brennan and Marshall.

123. See supra text accompanying notes 95-99.
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considerations.'?

IV. ANALYsIS

In upholding the Secretary’s authority to revoke passports on na-
tional security grounds, the Court reasoned that since the Secretary
had authority to revoke passports, Agee’s first amendment claim
had no foundation. However, the Court previously stated in Kent v.
Dulles'?® that the validity of the Secretary’s actions rested not in the
bare fact that he had discretion, but, “in the manner in which the
Secretary’s discretion was exercised.”'?® In considering the “man-
ner” in which the Secretary’s discretion was exercised, the individ-
ual’s right to travel should be balanced with the extent and neces-
sity of the government restriction. This procedural step permits
greater protection of the constitutionally protected right to travel.2?’
The Agee Court sidestepped this procedural measure by holding
that because the Secretary had discretion to curtail the travel of
anyone having the likelihood of causing serious damage to national
security, Agee’s constitutional claim had no basis.’?®* The Court
based its decision not on constitutional grounds, but rather on
grounds of national security. The ensuing analysis will argue that
the Court built its national security argument on a weak foudation,
but that had the Court undertaken a thorough analysis of the con-
stitutional issues, it could have reached the same result but on a
much stronger foundation.

A. National Security Considerations

In making its decision in Agee, the Court seemed more eager to
preserve the national security interests threatened by Agee’s disclo-
sure of classified information than to protect the rights of citizens to
travel. This may have been more the result of being oriented toward
a particular goal than of any desire to ignore personal rights. The
majority took judicial notice of Agee’s possible involvement in the
Iranian crisis.’*® The Court noted that a government affidavit
showed that Agee contacted the Iranian captors, urging them to de-

124. Haig v. Agee, 453 U.S. at 306.
125. 357 U.S. 116 (1958).

126. Id at 125.

127. See supra note 123.

128. See supra note 121.

129. Haig v. Agee, 453 U.S. at 286 n.8.
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mand certain CIA documents.**® Given the information contained in
the affidavit and the impact of Agee’s prior disclosures of United
States intelligence activities throughout the world, the need for swift
government action may have prompted the Court to subscribe to the
Secretary’s authority after only a cursory consideration of Agee’s
rights.’® Nonetheless, the duty to reflect the nation’s concern
should be subordinate to the Court’s obligation to objectively weigh
all issues presented to it. This was recognized in Justice Brennan’s
dissent:

This case is a prime example of the adage that ‘bad facts make bad
law’. Phillip Agee is hardly a model representative of our nation. And
the Executive Branch has attempted to use one of the only means at
its disposal, revocation of a passport, to stop respondent’s damaging
statements. But just as the Constitution protects both popular and
unpopular speech, it likewise protects both popular and unpopular
travelers.'s2

In upholding the Secretary’s authority to revoke passports on na-
tional security grounds, the Agee Court focused on “broad rule-mak-
ing authority” granted in the Passport Act.!*® Although the Court
seemed to be basing its authority on Zemel, which held that “the
weightiest considerations of national security” authorized the Secre-
tary to impose an area-wide restriction to Cuba,'** the Agee Court’s
rationale is inapposite to Zemel’s. The Zemel Court spoke of the
Passport Act as continuing the broad rule-making authority granted
the Executive Branch by the Passport Act of 1856. The Act grants
broad authority in order to maintain the practicality and flexibility
of its provisions in light of the often changeable and explosive na-

130. Id. at 2771 n.7.

131. An article in the New York Post on December 17, 1979 reported that
“Agee would be invited to visit Iran and serve on an ‘international tribunal’
created by Ayatollah Khomeini to pass judgment on the prisoners held in the
American Embassy in Tehran. Agee denied being ‘invited to Iran by its gov-
ernment, The Revolutionary Council, or any representative thereof . . .".”
Agee v. Muskie, 629 F.2d at 81, n.1. Both the district court and the court of appeals
found this factual dispute to be irrelevant in determining whether Agee’s passport
should have been revoked. Agee v. Vance, 483 F. Supp. at 732; Agee v. Muskie, 629
F.2d at 81 n.1. See Haig, 453 U.S. at 286 n.8 and 288 n.14.

132. Haig v. Agee, 453 U.S. at 280 (Brennan, J., dissenting).
133. Id. at 301 (quoting Zemel v. Rusk, 381 U.S. at 12).
134. Zemel v. Rusk, 381 U.S. at 16.
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ture of international affairs.'*® Conversely, the Agee Court seems to
construe the Act as granting an automatic bestowal of power in the
Secretary so long as no compelling indications arise to prove that
such a construction is wrong.!*®

Furthermore, the overriding considerations in Zemel were much
weightier than those in Agee. In Zemel, the Court was able to con-
sider the Secretary’s actions in light of a substantial administrative
practice—namely, the consistent imposition of area restrictions dur-
ing war and peacetime both before and after the enactment of the
Passport Act.’®” However, the Agee Court was able to find only an
administrative policy consisting of executive orders, regulations, in-
structions to consular officials, and notices to passport bearers.!s®
The majority argued that it would be anomalous to hold that no
substantial administrative practice existed merely because there
were so few occasions for the Secretary to- exercise the announced
policy and practice.'®®

In its search for congressional approval, the Court asserted that
in the areas of foreign policy and national security, congressional si-
lence should not be equated with congressional disapproval.’*® How-
ever, as Justice Brennan pointed out in his dissent, congressional
silence must be viewed in context.

Only when Congress had maintained its silence in the face of a consis-
tent and substantial pattern of actual passport denials or revoca-
tions—where the parties will presumably object loudly, perhaps
through legal action, to the Secretary’s exercise of discretion—can this
Court be sure that Congress is aware of the Secretary’s actions and
has implicitly approved that exercise of discretion.'**

The majority noted that the history of passport restrictions shows
congressional recognition of Executive authority to withhold pass-

135. Id. at 17.

136. Nonetheless, both the Zemel Court and the Agee Court seemed to have
overlooked the fact that the first amendment interests are equally at issue with the
right to travel. Considerations of the first amendment interests, not only of the par-
ticular individual, but of society in general would provide more of a safeguard to
individual liberties.

137. Zemel v. Rusk, 381 U.S. at 9, 11.
138. Haig v. Agee, 453 U.S. at 298.
139. Id. at 308.

140. Id. at 291.

141. Id. at 315.
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ports on the basis of substantial reasons of national security and
foreign policy.'** However, history also shows Congress’ reluctance
to grant the Secretary more power than that implied through estab-
lished administrative practice.*® In addition, congressional intent
that signifies a reluctance to broaden the Secretary’s power can be
inferred from the House’s recent passage of a bill which would make
it a crime to disclose the identity of American intelligence agents
working under secret cover.!*

Therefore, the intent of Congress may not be as clear as the ma-
jority indicated. Since the Supreme Court in Agee did not resolve
any of the constitutional questions, it is foreseeable that another
case may arise in the future demanding a constitutional solution
which will narrow the Secretary’s broadened power. Arguably, Con-

142, Id. at 293.

143. Following the Supreme Court’s decision in Kent v. Dulles, President Eisen-
hower and Secretary Dulles urged Congress to pass Administration Bill S 4110, 85th
Cong., 2d Sess. (1958). This bill would have changed the effect of the Kent ruling.
However, the measure was never enacted since objections were made to the almost
unlimited discretion the bill would have given the Secretary in denying passports.
Congressional Quarterly Almanac, Vol. XIV, 703 (1958). For information on what
the bill entailed, see 39 U.S. Dep’t of State Bull. 253-54 (1958, July-Dec.). Moreover,
a statement by John V. Lindsay, a member of Congress from New York, made in
regard to H.R. 1919 (providing for denial of passports to members and former mem-
bers of the Communist Party) supports the concern regarding the Secretary’s discre-
tionary power:

Freedom to travel, like other liberties, is subject to reasonable regulation and

control in the interests of the public welfare. . . . However, a general standard

under which the Secretary of State is authorized to deny the issuance of a

passport whenever he finds that its issuance would be contrary to the national

welfare, safety, or security, or otherwise prejudicial to the interests of the

United States, is too indefinite a standard when applied to a right as firmly

grounded among our basic liberties as is freedom of speech and assembly. In

the past we have often seen examples of executive arbitrariness under the um-
brella of “national security” and “the conduct of foreign relations.”
Hearings before the Committee on Foreign Affairs on H.R. 9069 and other bills re-
lating to the issuance of passports, 86th Cong., 1st Sess. 95 (1959). Also, the State
Department failed to gain congressional approval of broadening the Secretary’s dis-
cretion in H.R. 14895, 89th Cong., 2d Sess. (1966).

144. H.R. 4, 97th Cong., 1st Sess. (1981). The thrust of the bill passed on Sep-
tember 23, 1981 is to penalize those who endanger the lives of others through their
speech. As Representative C.W. Young, Republican of Florida, stated in the debate,
“What we'’re after today are the Phillip Agees of the world.” N.Y. Times, Sept. 24,
1981 at A15, col. 3. There has been some criticism to the bill as imposing a prior
restraint on the first amendment rights of journalists and other commentators. How-
ever, the national security exception to prior restraint, arguably, may serve to
subordinate these rights for the sake of the public welfare.
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gress, in attempting to “get the Phillip Agees of the world”*** should
~ explicitly set out some guidelines by which the Secretary may exer-
cise his discretionary power to revoke passports without undergoing
litigation when the “national security” is at stake. So far, Congress
has chosen not to do so. Although this may imply that Congress
does not wish to limit the Secretary’s discretion, it can also be inter-
preted to mean that Congress has no intention of increasing it ei-
ther. However, despite this uncertain congressional intent, Haig v.
Agee effectively increases the Secretary’s discretionary power.

B. First Amendment Considerations

In upholding the Secretary’s authority to revoke passports on the
ground of “national security,” the Court found it unnecessary to as-
sign much importance to Agee’s constitutional claim. It was sug-
gested above that this may have been the result of a goal—oriented
attitude on behalf of the Court. However, even if the Court had seri-
ously considered Agee’s first amendment claim, it could have still
possibly concluded that the Secretary had the authority to revoke
Agee’s passport. Although this ultimate conclusion would have been
the same by considering the constitutional issue, the Court’s ap-
proval of the Secretary’s discretion would have been limited to this
particular instance, rather than being a blanket approval of actions
by the Secretary to infringe on personal rights in the name of na-
tional security.

If it had undertaken a thorough first amendment analysis, the
Court most likely could not have utilized the clear and present dan-
ger test.*® The Court has held in the past that the clear and present
danger test is not applicable when the regulation is aimed at con-
duct and speech is only incidentally affected.!*” In Agee, the Court
found that although the Secretary’s revocation rested in part on the
content of Agee’s speech, the revocation operated to inhibit Agee’s
action rather than his speech.!*® Although the Supreme Court noted
that Agee’s expression had the effect of markedly increasing the
likelihood that individuals identified as agents would become the
victims of violence® and that Agee’s expression inhibited the

145. See supra note 144.
146. See supra note 22 and accompanying text for applicability of test.

147. American Communication Ass’n v. Douds, 339 U.S. 382 (1950). See also
Dennis v. United States, 341 U.S. 494 (1951).

148. Haig v. Agee, 433 U.S. at 309.
149. Id. at 285 n.7.
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United States from obtaining information, thereby presenting a
threat to national security,’®® the clear and present danger test is
not a viable test in determining whether Agee’s expression was privi-
leged. This is because the aim of 22 C.F.R. § 51.70(b)(4), under
which Agee’s passport was revoked, is directed to activities that
cause or are likely to cause serious damage to the national security
of the United States rather than inhibiting expression.

In addition, the Supreme Court was correct in noting that the
content of Agee’s speech obstructed the government’s interest.'®!
However, such a characterization does not remove the speech from
first amendment protection as the majority suggests. Rather, the
level of proof necessary to justify an infringement of expression is
lowered.'*? The government interest in preventing public disclosure
of classified information definitely outweighs Agee’s right to free
speech. Moreover, his contract with the CIA to not disclose such in-
formation is sufficient justification for the government’s infringe-
ment of his first amendment rights.

The major difficulty with the Court’s decision is that it failed to
consider the overbreadth of the regulation and the effect of its deci-
sion on future American travelers. The problem of overbreadth
hinges on the Secretary’s broad discretion as to what constitutes
“serious damage” to national security and the nebulous nature of
the term “national security interests.”!®® This latent vagueness of
the term ‘“‘national security” and what constitutes ‘“serious damage”
provide the means by which the Secretary’s authority under sections
51.70(b)(4) and 51.71(a) may be exercised so broadly as to not give
fair warning to travelers who choose to voice their opinions in an
international setting. Since the regulations provide inadequate
guidelines as to what first amendment activities are privileged, ad
hoc standards are used to determine the constitutional status of ex-
pression and thus no precise categories of privileged conduct can be
formulated to permit a saving construction to remove the chilling

150. Id. at 284-85.
151. Id. at 306.

152. Id. at 309. See supra note 28 for an articulation of the test for “speech plus”
cases. In addition, since Agee signed a government secrecy agreement where he prom-
ised not to divulge information relating to the CIA, its activities or intelligence activi-
ties generally, his right to openly criticize the government in the area of the secret
service is considerably lessened absent the agency’s approval. The national security
exception may serve to remove his speech entirely from the area of first amendment
protection. See supra text accompanying notes 58-65 and 105-10.

153. See supra text accompanying note 48.
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effect of the regulation.'®*

In determining whether the Secretary’s actions resulted in an un-
constitutional application of the regulation, the Court should ana-
lyze all the facts and weigh the expressive value of the speaker’s
claim against the harm the expression causes the government’s in-
terest of national security. The Court appeared to rely on the bal-
ancing test when it stated that passport issuance is subordinate to
national security and foreign policy considerations and is thus sub-
ject to reasonable governmental regulation.®® However, the Court
never defined what “reasonable” governmental regulation is and fo-
cused most of its analysis on the history and policy behind the regu-
lations’ enactment. In doing so, the Court left unresolved the ques-
tion of what type of first amendment conduct, if any, is privileged
under the regulations so as to reduce the chilling effect to other
travelers.

154. See supra note 53 and accompanying text. Parallel to the requirement that
overbroad regulations must be narrowly construed is the doctrine of least restrictive
alternatives or less drastic means. In the instant case, no least restrictive alternative
was realistically available to the government since its power to restrict the activities
of an American traveler abroad is severely limited. In Agee v. Muskie, 629 F.2d at
104-07, Justice MacKinnon, in his dissent, noted that the Court in Kent v. Dulles,
357 U.S. 116, 1958, approved of the denial of passports where the person was partici-
pating in illegal conduct. 357 U.S. at 127. Thus MacKinnon offered draft indictments
of Agee on the following charges:

(1) transmitting injurious defense information in violation of 18 U.S.C. §

793(d) (1976);

(2) having unlawful intercourse with a foreign government in violation of 18

U.S.C. § 953 (1967);

(3) committing treason in violation of 18 U.S.C. § 2381 (1976);

(4) aiding and abetting the kidnap of the American hostages in Iran in viola-

tion of 18 U.S.C. § 1201 (1976); and

(5) seditiously conspiring to commit extortion in violation of 18 U.S.C. § 2384

(1976).

The majority in Agee v. Muskie also agreed that had Agee been charged with a crime,
his passport could have been validly revoked. 629 F.2d at 87. However, this is not a
very practical alternative in terms of the government’s desire to expediently deal with
Agee. The length of time necessary to formally charge Agee with a criminal offense,
and to get an indictment from the grand jury is not in the government’s best interest
in fulfilling its obligation to protect national security from what it perceives as imme-
diate threats. Further evidence of no least restrictive alternative being available is the
Supreme Court’s contention that “[r]estricting Agee’s foreign travel, although per-
haps not certain to prevent all of Agee’s harmful activities, is the only avenue open to
the Government to limit these activities.” Haig v. Agee, 453 U.S. at 308. However, the
Court ignored the real question of what alternative existed in allowing the Secretary
to revoke Agee’s passport without allowing him unbridled discretion.

155. Haig v. Agee, 453 U.S. at 306.
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In the instant case, Agee’s conduct may have sufficiently war-
ranted the revocation of his passport. However, the chilling effect of
the regulation permits the Court to consider the consequences of the
regulation in relation to the aggregate speech and associational
rights of all those in the group rather than on the individual before
it.’*® Viewed in this setting, the Court should not have confirmed the
Secretary’s authority to revoke passports without requiring some
standards which would limit his discretion in order to protect indi-
-vidual rights. This fact was pointed out by Justice Brennan in his
dissent, in which he stated that, “it is important to remember that
this decision applies not only to Phillip Agee, whose activities could
be perceived as harming the national security, but also to other citi-
zens who may merely disagree with Government foreign policy and
express their views,”%?

The Agee majority also stated that Agee’s disclosure of intelli-
gence operations and personnel was not constitutionally protected
since the purpose and content of Agee’s speech obstructed the na-
tional security interest.’®® Historically, the Court has held that gov-
ernment cannot seek to regulate the content of speech, but only the
time, place, and manner of the expression.'® The Court bypassed
this issue of content regulation by stating that Agee’s disclosures
were for the purpose of obstructing intelligence personnel and that
such disclosures were not protected. Since the government action
was aimed at the communicative impact of Agee’s disclosures,'®® the
Secretary’s actions could have been found valid if the government
could have shown that the message triggering the regulation
presented a clear and present danger or alternatively, was otherwise
unprotected by the first amendment.'®* However, as stated earlier,!®?
the clear and present danger test is not applicable to Agee’s expres-
sion since his disclosures were not aimed at inciting anyone to vio-
lence or unlawful conduct.!®® With respect to the alternative that
speech is unprotected, the Court suggested that the national secur-

156. See supra note 56 and accompanying text.

157. Haig v. Agee, 453 U.S. at 319.

158. Id. at 309.

159. See supra text accompanying note 17.

160. The Court recognized that the Secretary was concerned with the communi-
cative impact of Agee’s message when it stated that “[t}he revocation of Agee’s pass-
port rests in part on the content of his speech.” Haig v. Agee, 453 U.S. 308.

161. L. TriBg, supra note 9, § 12-3 at 585-86.

162. See supra text accompanying notes 143-47.

163. See Haig v. Agee, 453 U.S. at 283-84, n.2.
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ity exception to prior restraint removed Agee’s expression from first
amendment protection.’® Nevertheless, Agee does not present a
prior restraint situation since the Secretary’s revocation came after
Agee’s disclosures and, at most, served to deter him from making
further disclosures. Therefore, the national security exception to
prior restraint is not an appropriate means of removing Agee’s ex-
pression from constitutional protection.

However, an appropriate approach for reconciling national secur-
ity interests with the first amendment may be the balancing of the
individual’s need for expression (and the public interest of gathering
information) against any harm the expression may cause legitimate
government interests. The myriad of factors present in each case
defy any one standard that would assist the Court in its decision.
Thus, to accord expression purporting to damage the national secur-
ity maximum first amendment protection, the Court should require
the government to satisfy a heavy burden of proof regarding the om-
inous impact of the expression. Had the Court done so, it could still
have held that the government’s national security interest was suffi-
ciently substantial enough to override Agee’s first amendment claim.

V. CONCLUSION

In Haig v. Agee, the Supreme Court refused to order a reinstate-
ment of a passport to a former CIA employee who threatened na-
tional security by publicly disclosing classified information. The
Court held that the Passport Act authorized the Secretary of State
to revoke passports on national security grounds pursuant to 22
C.F.R. section 51.70(b)(4). In upholding the Secretary’s authority,
the Court goes against the well-established precedents set by Kent
v. Dulles and Zemel v. Rusk. These precedents require that before
the constitutional liberties of a citizen can be infringed upon, a
showing that Congress authorized the regulation, explicitly or im-
plicitly through substantial and consistent administrative practice,
must exist. The Agee Court did not find a substantial and consistent

164. “Long ago, however, this Court recognized that ‘No one would question but
that a government might prevent actual obstruction to its recruiting service or the
publication of the sailing dates of transports or the number and location of troops.’”
Id. at 308 (citing Near v. Minnesota, 283 U.S. 697, 716 (1931)). It is important to note
that this exception to the prior restraint doctrine included the disclosure of military
information in time of war. In view of the strong policy of the Court against prior
restraints, it is questionable whether the exception could be expanded to include
peacetime disclosures of United States’ intelligence covert activities.
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administrative practice, but instead, upheld the Secretary’s author-
ity by finding a consistent administrative policy.'®®

The effect of the Court’s decision is to remove a crucial procedu-
ral limitation from the Secretary’s discretionary power which has
served to safeguard the protected freedoms of the American trav-
eler. The Court’s seemingly strong inclination to protect national se-
curity and its failure to adequately address the first amendment is-
sue raise questions as to the future viability of the democratic
notion of “free trade of ideas” regarding expatriates and dissident
travelers.

The Court’s holding that Agee has no first amendment claim be-
cause the Secretary had the authority to revoke his passport pro-
vides a rigid standard that accords national security interests a pre-
ferred status over first amendment rights. Such a standard ignores
the “chilling” nature of the regulation and gives the State Depart-
ment the “green light” to revoke passports whenever it believes na-
tional security is threatened. This approval of the broad discretion-
ary authority of the Secretary to revoke passports reduces the
amount of constitutional protection accorded the right to travel.

To better protect this right, the Court should have utilized a
flexible standard weighing the government’s interest in protecting
national security, the manner government seeks to achieve this goal,
and the first amendment rights involved. There should be no pre-
sumption favoring government action.

In brief, the Agee decision results in an expansion of the Execu-
tive’s discretion to revoke passports and obstensibly reflects a cur-
rent trend toward strengthening national security.'®® Consequently,
the Court’s decision provides a setback in the area of protecting fun-
damental rights.

Joan R. M. Bullock

165. Haig v. Agee, 453 U.S. 306.

166. Upon passing H.R. 4, making disclosure of secret agent identities a crime,
(see supra text accompanying note 144), Representative John Ashbrook of Ohio said:
We went through the mood of the 60’s, when we were attacking the C.I.LA. Now
there’s a realization that the C.1.A. is on our side, that we need good intelli-
gence. There’s a strong feeling about the necessity of our having a strong intel-

ligence operation that is hampered to the least extent possible.
N.Y. Times, Sept. 24, 1981, at Al5, col. 1. Representative Don Edwards of California
added that “The pendulum has gone the other way. Congress wants to unleash the
C.LA., and the F.B.L, too.” Id. at col. 6.






